“A wise Government knows 
how to enforce with temper 
or to conciliate with dignity.” 
—George Grenville. 
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Se PPS Sty ies 


Legal Obligations 


of Insurance Agents 


Reporting to our readers this manth is 
Charles W. Tye, of Joseph Froggatt co 
Company, Newark, New Jersey. 


A WELL-INFORMED AGENT these days 
. should know just what his obligations 
are to his principals and to his insureds. 
Similarly, he should know what duties his 
companies owe to him as their agent and 
just how far he can press his independence 
without leaving himself wide open for a 
lawsuit. 

The law of agency broadly sets forth his 
duties to the companies with whom he has 
contracted to perform certain functions. Like- 
wise, the law requires the agent to handle 
his business with his clients in an efficient, 
precise manner. 


Because the agent has a unique position 
in a unique business, he is held to a higher 
standard of conduct, good faith and con- 
sideration of his customer than is ordinarily 
found in the market place. 


In discussing the reponsibility of an 
agent to an insured, the federal court in 
Coffey v. Polimeni, 7 Fire aAnp CAasuALty 
Cases 519, 188 F. (2d) 539, at page 543, 
stated: “Implicit in the cases is a recog- 
nition that these transactions are funda- 
mentally unlike ordinary commercial or 
business transactions where mere profit 
is the stake, so prone is the failure of in- 
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surance protection to result in irretrievable 
disaster to the individual. Those engaged 
in the insurance business understand per- 
fectly the peculiar urgency of the need for 
prompt attention in these matters.” 


An insurance agent must be even more 
alert to the possible legal implications of 
his position for the reason that he is 
peculiarly susceptible to legal difficulties 
in his dealings with his clients. Many of 
his important transactions are oral, and 
generally without witnesses, A _ consider- 
able exposure to possible liability results 
from this fact alone. 


He is also faced with the possibility of 
sustaining the ill will imposed by an irate 
customer who may have thought he was 
covered but after the loss found that he 
was not. Even if the agent has a com- 
plete and logical explanation for the dif- 
ficulty, he has lost something in his 
relation with that client which can probably 
never be regained. 


It is not humanly possible to insulate 
from the vagaries of fortune in dealing 
with the public. Even using the corporate 
form of doing business with its limited 
liability or purchasing errors and omissions 
insurance will not, after such an experience, 
make the agent the man he was—certainly 
not in the eyes of the three groups most 
concerned: his clients, his companies and 
his competitors. 


While the protection against potential 
difficulty can never be perfect, certainly 
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the damage can be minimized. 
a short memorandum of telephone con- 
versations will go a long way toward 
closing a gap in the agent’s armor. 
firming letters have their place and are not 
used widely enough. Certainly one of the 
most obvious ways to avoid trouble is a 
painstaking attitute toward office detail, 
together with the handling of all insurance 
matters with dispatch. This is applicable 
to agents as well as to their employees. 


Writing 


Con- 


Let’s take a look at some of the most 
important obligations which an agent has 
to his company. may not seem 
so numerous from a topical standpoint, 
but a close examination will reveal that 
the duties cover a lot of ground. 


These 


The agent must act in good faith, stay 
within the scope of his actual‘ authority, 
obey the company’s instructions, and use 
due care and diligence in handling business 
entrusted to him. 

The general legal rule makes the agent 
liable for any losses caused by his proxi- 
mate failure to live by this code. The 
agent’s ostensible or apparent authority 
probably under ordinary circumstances would 
allow him to bind the company to risks 
which the company had forbidden him to 
insure. But under these circumstances the 
agent may be liable to the company for 
any losses it may be required to pay on 
risks which were not on the forbidden list 
and which were assumed through him in 
violation of his instructions. 


Now, where does the agent stand in 
reference to his insured? Certainly he has 
definite obligations to his customer which 
should be understood. 

The agent must not exceed his authority 
or take an expanded view of his instruc- 
tions. Agents claim skill; they must show 
it—at least to the extent that may rea- 
sonably be expected of a person in the 
position of agent. The agent must do what 
is necessary in the premises to effect the 
insurance by being certain, among other 
things, that it effectively covers the prop- 
erty or liability of the insured. 


When the agent has the responsibility 
of selecting the insurer, although he is not 
ordinarily considered a guarantor of the 
financial condition of his companies, he 
is unquestionably required to use due care, 
skill and judgment in making his choice, 
and he should make every effort to get the 
best terms in connection with the insurance 
that it is reasonably possible to obtain. 


Report to the Reader 


THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 

there are a number of areas 
where legal expense insurance might 
inure to the benefit of the public and 
the legal profession alike. Page 231. 


the doctor-lawyer relationship 
could be improved by the use of medi- 
cal-legal and interpro- 
fessional codes, and an understanding 
by each profession of the terminology 
of the other. 


symposiums 


Page 237. 
although legal problems have 
from the introduction of the 
motorists’ endorsement, it 
important 


arisen 
uninsured 
supplementary 
Page 241. 


jurisdictional problems involve 
both the extent to which the 
state can prohibit misleading or de- 
ceptive advertising and the extent to 
which it can regulate misleading or 
Page 247. 


represents 
coverage to insureds. 


legal 


deceptive policies. 


a wrongful death action was 
permitted to be brought in Connecti- 
cut on behalf of a child who suffered 
prenatal while viable and 
who lived five days after a premature 
birth. Page 280. 


injuries 


an attached barn, barn base- 
ment and silo, although valued sepa- 
rately, constituted a single structure, 
and a windstorm insurer could not 
exercise its right to rebuild unless it 
undertook to rebuild the structure in 
its entirety. Page 284. 

the plaintiff, who was struck 
by a car, was not guilty of ‘contribu- 
tory negligence per se when he stood 
motionless after being caught in the 
middle of the street. Page 286. 


The agent may live to regret that he 
undertook to procure insurance for a client 
if after the agent fails to do as he agreed 
he is unable to come forward with a good 
reason for his failure. After the agent has 
taken the initial step of undertaking to 
cover the client, for instance, the agent 
has probably created a duty toward his 
client insofar as procuring this particular 
coverage is concerned. If, on the other 
hand, the agent is unable to consummate 
the transaction, he must so advise the 
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client in order to allow him to go else- 
where to arrange insurance protection for 
his interests. 


We can discuss general rules and phi- 
losophies here ad infinitum but there is 
nothing like a real situation which cost 
someone some money to bring home the 
point in a really vivid fashion. That being 
reasonably true, let us look at a decided 
case which demonstrates that an agent 


should follow his companies’ instructions 
or be ready to suffer the heavy hand of 
adversity if certain contingencies occur. 


The case of Granite State Fire Insurance 
Company v. Mitton, 7 Fire AnD CASUALTY 
Cases 626, 196 F. (2d) 988, is very helpful 
in this respect and should serve as a warn- 
ing to all agents who may not be as par- 
ticular about following instructions as they 
should be or as the law demands. 


The defendant, Mitton, was a Colorado 
agent who received in December, 1947, an 
application from a construction company 
for insurance covering loss to its ma- 
chinery, including losses caused by land- 
slide and flood. The companies then 
represented by Mitton were unable to insure 
this risk, but he was able to place the 
business in Granite State through its general 
agent. At the time the business was placed 
Mitton did not represent Granite State but 
rather acted in the role of a broker, How- 
ever, subsequently he did become an au- 
thorized agent of Granite State. 


The policy in question had just been 
delivered to the contractor when Mitton 
was advised by the general agent that the 
company would not continue to insure 
against the perils of landslide and flood. 


Mitton, the agent, was verbally instructed 
to contact the insured to ascertain whether 
it would be willing to accept an endorsement 
which would relieve the insurer from these 
risks. If the insured was unwilling to 
accept this change, it was to be advised 
that it would be necessary to place the 
insurance elsewhere. The general agent 
who gave this verbal instruction on behalf 
of the company followed it with a letter 
of confirmation with the applicable en- 
dorsement attached. 


Mitton, according to his testimony, did 
request release from the landslide liability 
but was hesitant to suggest the elimina- 
tion of the flood coverage for fear of plac- 
ing his account in jeopardy. The general 
agent was somewhat persistent, but was re- 
warded with excuses. 
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As you may have guessed, flood caused 
a loss to the property before Mitton had 
requested the elimination of the flood in- 
surance. The loss, amounting to $11,612, 
was paid by Granite State, which subse- 
quently sued Mitton and his agency to 
recover that amount, alleging that there 
was a failure on the part of the defendants 
in carrying out instructions and that as a 
result the plaintiff was required to pay the 
insured for the loss. 


The case was tried in the United States 
District Court for the District of Colorado 
which, without a jury, rendered its judg- 
ment for the insurance company in the 
amount of the loss paid to the insured. 
Mitton then appealed to the United States 
Court of Appeals for the Tenth Circuit 
which affirmed the decision and said in 
part (page 989): 


“It is conceded that where an insurance 
company has the right under the provisions 
of an outstanding policy to cancel the same 
and instructs one of its agents to obtain 
a reduction of liability on or to cancel 
a policy and that if the agent fails 
to carry out the instruction diligently, as 
a result of which there is loss to the in- 
surer, the agent is liable for the amount of 
the loss. (Phoenix Ins. Co. v. Heath, 90 
Utah 187, 61 P. 2d 308, 106 A. L. R. 1391, 
cases collected in annotation, page 1397; 
Blackshear Mfg. Co. v. Umatilla Fruit Co., 
5 Cir., 48 F. 2d 174; St. Paul Fire & Marine 
Insurance Co. v. Bigger, 102, Kan. 53, 169 
P. 213; Washington v. Mechanics & Traders 
Ins. Co., 174 Okl., 478, 50 P. 2d 621.” 


The (page 991): 


“We think the evidence is not only suf- 
ficient to sustain the court’s finding that 
the defendants were acting as agents for 
the plaintiff, but also that the instructions 
to relieve the plaintiff from the liability for 
loss caused by landslide and flood were 
clear, definite and absolute and so under- 
stood by the defendants. Defendants 
had handled the business from its origin 
and while acting as agents for the plaintiff 
made no effort to follow the instructions 
until after there was a loss es 


court further stated 


Thereupon the appellate court affirmed 
the judgment of the district court holding 
the agent liable to the Granite State 
Company. 


Let us proceed to the consideration of 
the situation where an agent promises to 
procure or maintain insurance for a cus- 


(Continued on page 269) 
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Pending Federal Legislation 


The Senate Finance Committee has com- 
pleted hearings on a social security measure 
(H. R. 7225). This bill proposes extension 
of social security coverage to dentists, law- 
yers, optometrists and other self-employed 
professionals (excluding doctors), reduc- 
tion in the retirement age for women to 62 
years, increase in tax rates on both em- 
ployers and workers, and eligibility for 
benefits for disabled workers at the age of 50. 


Secretary Folsom of the Department of 
Health, Education, and Welfare was the 
final witness at the committee hearings. 
After presenting a prepared statement to 
the committee, he summarized his views as 
follows: “ With the milestone reached 
in the 1954 amendments, Old-Age and Sur- 
vivors Insurance is operating soundly and 
effectively. We should now extend Old- 
Age and Survivors Insurance coverage and 
adopt sound and constructive legislation 
advancing other social welfare programs. 

In the light of recent tax increases 
and the scheduled increase in 1960, an addi- 
tional major tax increase should not be im- 
posed now on the 70 million workers covered 
by the Old-Age and Survivors Insurance 
system. For the reasons I have al- 
ready stated, the provisions of H. R. 7225 
to lower the retirement age for women and 
provide cash disability benefits under Old- 
Age and Survivors Insurance should not 
be adopted.” 


The National Association of Life Under- 
writers put itself squarely on record against 
proposals to make women eligible for old- 
age and survivors insurance benefits at age 
62 instead of 65. In testimony prepared for 
the Senate committee, NALU Secretary Al- 
bert C. Adams also presented his organiza- 
tion’s position in favor of extending OASI 


What the Legislators Are Doing 
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coverage to lawyers, dentists and certain 
other groups specified in the bill. 

As to the proposal that cash benefits be 
paid to totally and permanently disabled 
workers 50 years old or older, Mr. Adams 
stated: 

“While realizing the plight of many fami- 
lies which results from the disability of the 
Wage earner, we feel that we must neces- 
sarily oppose the provisions.” NALU’s op- 
position, he continued, is based partly on 
cost and partly “upon our firm belief that 
it would create many other serious prob- 
lems The best, most feasible and 
least costly way of solving the problems of 
disabled workers is through the type of 
federal-state rehabilitation program that they 
have outlined to you.” 

He declared that the proposal to lower 
the eligibility age for women “is in direct 
conflict with the continuing trend toward 
ever-increasing longevity and the resulting 
practices of employers to increase the re- 
tirement age of both male and female 
workers.” 

Hearings have been conducted on some 
of the flood and disaster insurance bills, but 
as yet no Congressional action has been 
taken. 


State Legislation 
Accident and Health Insurance 


Georgia . . . New regulations govern- 
ing the sale of accident and health insur- 
ance have been enacted. They provide in 
part for the placing of explanatory words 
on insurance policy delivery envelopes and 
for refund of initial premiums upon request 
within ten days. Laws 1956, S. B. 14, ap- 
proved March 6, 1956, effective July 1, 1956. 


South Carolina . . . The conditions of 
renewability must be prominently stated in 
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an accident and health or hospitalization 
policy. Act 925, Acts 1956, H. B. 1985, ap- 
proved and effective March 27, 1956. 


A new law provides for the surrender of 
accident and health or hospitalization poli- 
cies where they were solicited or negotiated 
by deceptive advertising or by misrepresen- 
tation of the insurer. Provision is also made 
for the return of the premiums paid on such 
policies. Act 930, Acts 1956, H. B. 1984, 
approved and effective March 27, 1956. 


The Uniform Individual Accident and 
Sickness Policy Provisions Law has been 
incorporated into the laws of South Caro- 
lina. Act 955, Acts 1956, H. B. 1987, ap- 
proved March 31, 1956, effective January 1, 
1957. 


Agents and Brokers 


Virginia A new measure pertains 
to the qualification of life insurance agents. 
It provides, among other things, that on 
and after May 1, 1957, every person who 
desires to obtain a license as a life agent 
must first obtain a certificate of qualifica- 
tion from the Insurance Commission. Chap- 
ter 541, Laws 1956, S. B. 362, approved 
March 30, 1956, effective April 1, 1957. 


Doing Business 


Delaware An addition to the Dela- 
ware statutes deals with the handling of 
unclaimed life insurance funds. Laws 1955, 
H. B. 681, approved and effective February 
29, 1956. 


Georgia The terms and conditions 
of the law regulating insurers’ investments 
in real estate have been changed. Chapter 
193, Laws 1956, S. B. 56, approved and 
effective February 27, 1956. 

Provision is made for the filing of all 
policies with the Georgia Insurance Com- 
missioner, and for the approval of all such 
policies by the Commissioner. Chapter 179, 
Laws 1956, S. B. 58, approved February 27, 
1956, effective July 1, 1956. 


Mississippi . . . The continued doing 
of business by domestic insurers after the 
expiration of their period of life as pre- 
scribed in their charters operates as an ac- 
ceptance of an extension of their period of 
existence for a full 99-year period from the 
date of their original charter. Laws 1956, 
S. B. 1546, approved and effective March 
6, 1956. 


All insurers doing business or seeking to 
do business in Mississippi must agree to 
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submit themselves to all of the laws of Mis- 
Sissippi as a prerequisite to doing business. 
Laws 1956, S. B. 1563, approved and effec- 
tive March 1, 1956. 

A new Mississippi law regulates trade 
practices in the business of insurance in 
accordance with the intent of the federal 
fair trade practices act. The law defines 
or provides for the determination of all such 
practices which constitute unfair methods 
of competition or unfair or deceptive acts 
or practices, and prohibits these practices. 
Laws 1956, H. B. 145, approved and effec- 
tive March 29, 1956. 

Another Mississippi enactment provides 
that it is the duty of the Commissioner of 
Insurance to examine all domestic insurers 
within 12 months from the date upon which 
such an insurer commenced to do business 
in the state. Laws 1956, H. B. 274, approved 
and effective March 30, 1956. 


Pennsylvania Mutual insurers (other 
than life insurers) now in existence which 
are engaged only in the writing of accident 
and health insurance and which have a sur- 
plus of at least $200,000 over all liabilities 
including unearned premium reserves and 
which meet certain other requirements are 
authorized to reincorporate as mutual life 
insurers. Laws 1955, S. B. 871, approved 
and effective February 3, 1956, expires De- 
cember 31, 1957. 


South Carolina .. Insurers doing 
business in South Carolina are required to 
maintain itemized records of losses and 
claims and records of notices received of 
events which may result in loss. Act 813, 
Acts 1956, H. B. 1806, approved and effec- 
tive March 17, 1956. 


Financial Responsibility Acts 


Georgia . A new law entitled “An 
Act to eliminate the reckless and irrespon- 
sible driver of motor vehicles from the 
highways of the State of Georgia” has been 
enacted. Laws 1956, H. B. 25, approved 
and effective March 9, 1956. 


New York .. . A compulsory automo- 
bile insurance bill has been passed. The 
bill would require each New York motorist to 
furnish “proof of financial security” before 
he could register his vehicle. Proof would be 
made by an owner’s policy, a financial se- 
curity bond executed by a surety, a deposit 
of $25,000 cash or securities, or qualifica- 
tion as a self-insurer. (A bill that would 
have set up an unsatisfied claim and judg- 


(Continued on page 288) 
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April 1956, Number 399 


Legal Expense Insurance Plan— 


A New Approach 


By JOHN J. BARTON 


Areas where legal expense insur- 
ance might inure to the benefit 
of both the legal profession and 
the public in general are pointed 
out in the following discussion. 


Copyright 1956, John J. Barton. 


M ANY YEARS AGO, members of the 
“ medical profession did not know—nor 
dream—that insurance would one day be 
the backbone of payment of their medical 
fees. This article is being written to ex- 
plore the possibilities of the same course 
taking place to benefit the public and the 
legal profession as it did the medical pro- 
fession and persons availing themselves 
thereof. This article, therefore, is concerned 
not with proving or advocating legal fee 
insurance, but with bringing an awareness 
of the possibilities that may exist in the field 
of insurance to the benefit of both the pub- 
lic and legal profession. 


Basically and chiefly these policies (this 
service must be marketed as insurance, thus 
the term ‘policy” is used signifying an in- 
surance contract) would be drafted for the 
benefit of the average person. Large com- 
panies have sufficient funds to cover legal 
expense, but, alas, the small businessman 
or the average employee or professional man 
does not have the funds to maintain an at- 
torney on regular retainer. These policies 
would offer retainer services at a mere frac- 


Legal Expense Insurance 


tion of the ordinary cost, thus affording the 
average person the services of legal retainer 
whenever needed without the burden of high 
retainer rates. 

To better understand the possible opera- 
tion of attorney fee insurance, as proposed 
by this writer, one should examine briefly 
the different types of insurance that benefit 
the medical profession. The largest medical 
payment type of health and 
accident insurance. In fact, the major por- 
tion of benefits offered under this policy 
is payment of doctor bills. Other types 
of insurance inuring to the direct benefit 
of the medical profession are the medical 
pay provisions of the standard automobile 
policy and of the home owners comprehen- 
sive liability policy. Still, the employees 
workmen’s compensation policy, as required 
by the California Labor Code, also meets 
the medical expense in certain areas. There 
are other types of insurance, too numerous 
to mention, directly concerned with the pay- 
ment of medical fees. These policies were 
not designed for the direct benefit of the 
medical profession, but were designed for 
the benefit of the public. So, too, should 
be the purpose of legal fee insurance. 


insurance is 


Under these various plans, doctor bills 
are paid for injury arising out of an accident 
or for illness, depending, of course, on the 
nature of the policy. Generally, the only 
condition is that the bills be fair and rea- 
sonable and incurred because the event in- 
sured against happened. 
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A member of both the California 
and Nebraska bars, the author is a 
Los Angeles attorney at present. 


The business of insurance is well defined 
in the insurance code (see Sections 250 and 
281 of the California Insurance Code). The 
plan herein described would be insurance 
business (see Physicians Defense Company v. 
Cooper, 199 F. 576). Insurance is defined 
by statute so that the event insured against 
would not be gaming and, therefore, against 
public policy (see Sections 251 and 252 of 
the California Insurance Code). A prac- 
tical reason requiring the happening of an 
unforeseen or unexpected event is to mini- 
mize fraud when a claim is made. All in- 
surance, whether medical, fire or, as in this 
case, legal, presupposes that a claim will be 
made. After all, the services rendered under 
the insurance policy are the payment of 
claims. In the legal field, the claim will 
concern the payment of legal fees together 
with legal expense, costs and other expenses 
incidental to legal services. 

The study of what constitutes insurance 
is much too broad to be discussed in this 
paper, and is being examined only in the 
light of how it affects legal fee insurance. 
However, the area of contact between serv- 
ices offered by attorneys and matters capable 
of insurance definition are sufficiently broad 
and numerous to warrant the creation of an 
entire field built around this contact. The 
exploration of a few of these areas, then, 
‘s the gist of this article. 

There are three areas for immediate 
examination that lend themselves readily 
to this study. In discussing these fields, it 
should be kept in mind that the benefits 
(services of the policy) to be obtained by the 
policyholder should be large in relation to 
the amount expended (premium). To the 
student of insurance, this is a requirement 
for successful marketing of insurance. This 
is better understood by example. No one 
would think of spending $10 for insurance 
if the maximum benefits would be $16. (An 
example often quoted by text authorities 
is the writing of tow-in auto insurance, in 
which the insured pays a premium of about 
$5 and can at the most receive a benefit of 
a $25 tow-in service. This clearly is not 
insurance to the wise insurance buyer.) 
Therefore, in the field of legal fee insurance, 
the possible benefits must be high in rela- 
tion to the amount expended. This require- 
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ment is certainly met in the proposed legal 
fee plan. Numerous consultations, investi- 
gation, trial preparation, trial, brief writing, 
drafting of instruments, etc., present a sizable 
outlay of capital. 

Legal fee or, more broadly, legal expense 
insurance is, therefore, a type of insurance 
to be offered and tailored to meet the needs 
of certain groups of persons for specific 
services who otherwise could not afford 
them. In effect, as with other types of in- 
surance, the policyholders as individuals 
would shift the cost of legal expense from 
the individual to the many as the case might 
be. This, basically, is true of all types of 
insurance. 

There are a number of areas where legal 
insurance might inure to the benefit of the 
public and the legal profession alike. The 
easiest of description, and of which this 
writer has done the most research, being a 
legal expense policy to cover legal and other 
expenses incurred by an employee as a result 
of an industrial injury. This policy forms 
the basis of discussion further along in this 
paper. Other policies that might lend them- 
selves readily to this type of insurance are 
possibly a small businessman’s legal fee 
policy and a claimant’s auto accident policy. 


There are certain areas that could never 
be covered by this type of insurance because 
it would be against public policy. These 
areas are in the fields of crime and domestic 
relations, and in quasi-criminal fields. There 
probably are many other areas that could 
not be covered because of public policy. 


Sample Legal Fee Policy 


The establishment of an insurance industry 
is built around the product to be marketed. 
In the case of the automobile insurance in- 
dustry, it was built around the basic auto 


insurance policy. So in the case of legal 
insurance, the first requirement is to develop 
the product to be marketed. As an example, 
this writer has designed an insurance policy 
that lends itself to discussion. (See attached 
Workmen’s Compensation Legal and In- 
vestigating Expense Policy.) Once the 
policy has been developed and has been 
approved by the various interested govern- 
ing agencies (and most of all by the bar 
associations), the next step is the develop- 
ment of the agency or group that is to 
market the finished product. This market- 
ing, as is the custom of our American 
system of free enterprise, should be by 
private enterprise. Asuming that there were 
groups interested in such proposals, an under- 
standing of the operation of the insurance 
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operation of such company must, of course, 
be had. Unlike medical pay insurance, there 
are some unique features of operation that 
must be understood and explained. 

The insurance policy, 
such as is set out in this paper, is to pro- 
vide to an injured employee the opportunity 
to be represented by counsel in all industrial 
claims, whether minor, major or of no lia- 
bility. Other aspects of the policy provide 
free investigatory services where needed 
and also a means of payment for independent 
examining physicians. 


objectives of an 


The fee of the attorney who represents com- 
pensation applicants before the commission 
must come from the award to the applicant. 
This does two things which prove burden- 
some to the applicant and the attorney rep- 
resenting him. First, this reduces the amount 
of the award to the applicant by the amount 
withheld to the attorney. Second, the at- 
torney often performs a prodigious amount 
of service for a very minor fee or no fee at 
all, depending on the outcome of the case. 
The insurance coverage described herein 
would tend to correct these conditions. The 
applicant’s award would not be reduced by 
payment of the attorney fee since the at- 
torney would receive his payment from the 
carrier. He would still receive a fee even 
if no award were made. In addition to the 
payment of the attorney’s fee for trial, the 
policy would also provide compensation to 
the attorney where the case is not tried, and 
where only consultation or perfunctory 
appearances would be made before the com- 
mission. Many of the workmen’s compensa- 
tion cases are not tried, and where no 
controversy exists, that is, where the em- 
ployer or his carrier is willing to pay what 
the applicant is entitled to, the legal ex- 
pense policy would not cover the use of an 
attorney since services of this type would 
be superflous and unnecessary. The policy 
adequately defines the limitations on this 
service. 

The policy covers all expense of trial 
through appeal, including transcripts and 
other expenses incidental thereto which are 
set out more fully in the policy attached. 
Although some of these services are not 
too important in the workmen’s compensa- 
tion field, in other policies for the benefit of 
claimants they well might be. 


Other benefits of the policy include the 
payment of medical examination expense 
where there is an issue as to permanent 
disability or the percentage thereof, or for 
that matter where any medical testimony 
may differ from the defense. As is well 
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known, the compensation laws do not re- 
quire the employer or its carrier to pay the 
cost of an independent medical examination 
made by a doctor of the applicant’s choice. 
This cost can be rather high and for this 
reason constitutes a burden to the applicant. 
This is especially true should the applicant’s 
attorney wish the examining physician to 
The policy, therefore, will take 
care of the medical expense examination 
and testimony when needed and not met by 
the employer or its carrier. 


testify. 


the more serious cases, an 
investigation as well as funds to serve sub- 
poenas and for other matters ar- needed. 
The policy provides this service to the in- 
jured party. 


In many of 


In conclusion, the policy under considera- 
tion provides reinbursement or payment for 
legal expense, medical examination and 
testimony, and investigatory services. 

There are, of course, certain procedures 
to be set up in order that the applicant may 
avail himself of these benefits. In other 
words, the payment of the claim under this 
policy will be examined and certain require- 
ments must be met as in any type of insur- 
ance. The insurance carrier will be in 
business to make a profit and will, therefore, 
watch its claim ratio and claim experience 
closely. This will prevent collusion for 
these services. In other words, legal fees 
will not be paid indiscriminately, nor will 
policyholders be encouraged to use and 
avail themselves of this service without good 
reason as provided by the policy. Such 
claim practices will require itemization of 
time spent by the attorney, that is, after it 
has been determined that this is a claim 
entitled to these services. The policy will 
provide investigation of any claim since the 
company will maintain its own investigating 
force. If it is found that the employer or 
its carrier is resisting the claim, then the 
other provisions of the policy become 
operative. 

Since the California Labor Code does not 
allow the payment for attorney fees from 
other sources than the award, a stipulation, 
provided by the carrier and approved by the 
commission, must be filed by the attorney 
availing himself of the policy benefits. This 
stipulation should provide that the attorney 
forego any fees from the award and that 
he will receive his fees direct from the appli- 
cant’s legal fee insurance carrier as by policy 
provided and from no other source. Whether 
the commission would approve this arrange- 
ment is unknown, but as it would directly 
benefit the applicant, commission approval 
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should be forthcoming. There are many 
other problems of operation, too lengthy to 
discuss here, which must, nevertheless, be 
ironed out before the plan could be put into 
operation. 

The cost to the employee would be very 
nominal and would best be through 
trade unions. Where the employers are not 
self-insured, it might even be an item to be 
paid by the employer as a fringe benefit and 
therefore something to be taken up by the 
bargaining committees 


sold 


Selection of an attorney under this plan 
would never be by direction of the company. 
The employee would be free to obtain his 
own attorney and, not having one, would 
be referred to his local bar association for 
help in selection. The fee rates of the at- 
torney would be those specified by the bar 
association in their minimum fee schedule. 
In order to understand how this would 
operate, a thorough understanding of the 
policy conditions and exclusions should be 
undertaken. Such a study at this time would 
be lengthy and detailed and could better be 
performed in a separate study. 


The operation of such type of insurance 
would affect different groups in different 
It would undoubtedly balance the 
one-sided struggle in which the employers’ 


ways. 


insurance carriers have held the upper hand 
because of their vast financial resources and 
skill. 

There are some criticisms that might be 
leveled at this undertaking. A basic criti- 
cism might be that this plan would tend to 
encourage litigation. This objection must 
be analyzed. In the field of workmen’s com- 
pensation this would not be true, since al- 
most all phases of the compensation act are 
regulated by the commission which requires 
a commission hearing. It is to the best 
interest of justice that the employee be 
represented by counsel at the hearing, for 
surely the employer’s insurance carrier will 
be so represented. It should be noted that 
this policy would provide payment of legal 
fees for such services only to admitted at- 
torneys, whereas at the present time anyone 
can practice before the commission with few 
exceptions. Whether this policy restriction 
would be approved by the commission is 
still problematical. 


An early objection to the automobile policy 
was that it would encourage litigation. Yet 
the auto policy has universal acceptance even 
though one of its most important coverages 
is providing for legal defense. Nor do the 
policies herein described overlap the stand- 
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ard policies sold today, since the legal serv- 
ices of the policies in force today are chiefly 
concerned with legal defense; the policies 
under discussion will be chiefly concerned 
with the problems of the claimant, the ap- 
plicant and the plaintiff. 


It should be noted that the attorney fee 
will be a specified amount, This may work 
to the disadvantage of the attorney that 
tries many cases in one day, since this policy 
requires the fees be prorated. Thus, the 
attorney is paid only for his time and not on 
a percentage basis. Where a claimants’ 
compensation attorney could earn as high 
as $300 or $400 by trying as many as three 
cases in one day, he would, under this policy, 
be entitled only to the maximum per diem 
trial fee as set by the minimum fee schedule 
of the local bar association schedule. This 
would, of course, be objected to by the 
specialist trying many cases. Yet before 
he becomes too hasty to condemn, he should 
understand the other edge of the blade. 
Should this same attorney try a case in 
which there is no award and therefore no 
fee, he still would, under the proposed policy, 
be entitled to payment for his time. Whether 
the latter benefit outweighs the former ob- 
jection is a matter of personal viewpoint. 
To the specialist the benefits may seem 
remote. To the general practitioner, who 
so often expresses the opinion that trying 
compensation cases is not worth while be- 
cause of the small fee involved, the benefit 
might be greater than the objection. In any 
event, an attorney need not turn down a 
compensation case because of the latter 
reason or because there might be no fee 
coming. The curing of this attitude would, 
in this writer’s opinion, warrant a workable 
plan along the lines proposed. 


Policies might also be drafted to cover 
such diverse fields as small business, un- 
employment legal expense, rights of claim- 
ants under the federal employees act and 
coverage for tax problems both federal and 
state. These are subjects, each one of which 
could form the basis for an exhaustive and 
lengthy study, which are merely being men- 
tioned to point out that there might pos- 
sibly be other fields besides those discussed 
in this article. 


There are undoubtedly certain phases of 
this program that remain unanswered. Yet 
the best way to bring these to the front 
is through good clear discussion, whether 
critical or helpful. This author urges that 
whatever comments the reader may have to 
offer be submitted. [The End] 
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LEGAL AND INVESTIGATING EXPENSE POLICY * (Workmen's Compensation) 


Name of Insured 
Name of Employer Expires 
Classification 

(herein called the Company) agrees with the Insured, named 
in declarations made a part hereof, in consideration of the payment of the premium and 
in reliance upon the statements in the declarations and subject to the limits of liability, 
exclusions, conditions and other terms of this policy. 


INSURING AGREEMENTS 

Coverage A—Workmen’s Compensation, Legal 

To reimburse the insured the sums which the insured shall become obligated to pay 
as necessary and reasonable expense for legal services including attorney fees, deposition 
fees, filing fees, court costs, process fees and appeal fees to or for the insured, who sustains 
bodily injury caused by accident or disease arising out of and incurred within the course 
of employment for which compensation and other benefits may be payable by the work- 
men’s compensation law. 

Coverage B—Workmen’s Compensation, Investigating 

To render to the insured all necessary investigating services which are necessary 
and reasonable to or for the named insured who sustains bodily injury caused by accident 
or disease arising out of and incurred within the course of employment for which com- 
pensation and other benefits may be payable by the workmen’s compensation law. 

Coverage C—Workmen’s Compensation, Medical Examination 

To reimburse the insured the sums which the insured shall incur for necessary and 
reasonable medical examination expense who sustains bodily injury caused by accident 
or disease arising out of and incurred within the course of employment for which com- 
pensation and other benefits may be payable by the workmen’s compensation law; pro- 
vided, however, that such medical examination expense is not reimbursable to the insured 
by the workmen’s compensation law. 

CONDITIONS 

a) As respects the insurance afforded by insuring agreement A and C the company 
shall not be legally obligated to make any payments on behalf of the named insured 
alleging such injury or disease as heretofore set out if such claim or suit is groundless, 
false or fraudulent, but the company shall make such investigation as by insuring agree- 
ment B as the insured may so request. 

b) The amounts incurred under insuring agreement A and C are payable by the 
company only within the limits of liability set out. 


DEFINITION 

a) Workmen’s Compensation Law—The unqualified term “workmen’s compensation 
law” means the workmen’s compensation law and any occupational disease law of a state 
designated in item III of the declarations, but does not include those provisions of any 
such law which provide nonoccupational disability benefits. 

b) State—The word “state” means any State or Territory of the United States of 
America and the District of Columbia. 

c) Assault and Ba/’tery—‘Assault aud battery” shall be deemed an accident unless 
commited by or at the direction of the insured. 

d) Appeal Fees—Includes all legal expense through trial and argument in the highest 


Cc f the State. 
ourt of the State APPLICATION OF POLICY 


This policy applies only to injury (1) by accident occurring during the policy period, 
or (2) by disease caused or aggravated by exposure of which the last day of the last 
exposure, in the employment as set out heretofore, to conditions causing the disease to 


occur during the policy period. 


EXCLUSIONS 
This policy does not apply: 

a) Under coverage A, to obligations assumed by the named insured under any con- 
tract or agreement the subject of which is a contingent fee agreement provided, however, 
such contingent fee agreement shall not discharge the company from its obligations set 
out in. this policy. 
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b) Under coverage A, the company shall not be legally obligated to make any pay- 
ments on behalf of the named insured alleging such injury or disease as heretofore set 
out if an application for or award be had or entered for legal expense or fees as a charge 
on the award to the named assured had before any commission or court; provided, however, 
that this exclusion shall be without effect upon approval of waiver of such legal expense or 
fees by such commission or court. 

CONDITIONS 
Limits of Liability Coverage A—Legal Expense: The limit of legal expense as stated 
in the declaration is the limit of the company’s liability. Legal expense set out in insuring 
agreement “A” is limited to the expense incurred to award, judgment or verdict in the 
Court, forum or committee in which the cause of actions is first filed by the named insured 
or by his attorney. 
Limits of Liability Coverage A—Attachment and Garnishment: Legal expense as set ou: 
in insuring agreement A includes legal expense to secure attachment and garnishment to 
enforce such rights as under this policy provided not in excess of applicable limit of 
liability but without any obligation to apply for or furnish bonds but to pay all premiums 
on such bonds. 
Notice of Claim or Suit: If claim is brought or suit instituted by the insured against the 
party legally obligated to pay for the injuries to the insured, the insured shall immediately 
notify the Company of the circumstances of the accident together with the name and 
address of his attorney so acting on his behalf. 
Statutory Provisions: All of the provisions of the workmen’s compensation law shall be 
and remain a part of this policy as fully and completely as if written herein, so far as they apply. 
Nothing herein shall relieve the Insured of the obligations imposed upon the Insured by 
the other terms of this policy. 
Assistance of Insured: The insured or his attorney shall not, except at his own expense, 
voluntarily make any payment, assume any obligation or incur any expense until so 
approved by the Company. 
Attorney: Such attorney as within the meaning of this policy as employed by the insured 
shall be an attorney in good standing and authorized to practice law before the highest 
tribunal of the State where the provisions of this policy are sought to be availed of. 
Legal Services and Costs: Legal services and costs shall include those services and costs 
in addition as hereinbefore set out necessary to reduce award, verdict or judgment to 
satisfaction. 
Attorney Fees: As used in insuring agreement A, attorney fees shall be paid on a per 
diem basis; however, this clause does not prevent the insured from entering into a con- 
tingent fee agreement where not in violation of the existing workmen’s compensation act. 
The basis of per diem payments shall not exceed the published minimum fee schedule of 
any recognized Bar Association or group where the attorney has his principal place of 
practice. Where more than one set of published fee schedules exist, the lowest applicable 
fee shall prevail. Any fee approved, recommended or directed by any judge, commissioner 
or official shall have no bearing on the applicable provisions of this policy. 
Attorney, Number Of: Attorney where used in this policy means one attorney. 
Payment: Attorney fees shall be paid only upon proof of settlement or final adjudication 
df the insured’s cause of action and on forms provided by the Company. 
Yerms of policy conformed to Statute—Coverage A, B, C: Terms of this policy which 
dre in conflict with the provisions of the workmen’s compensation law are hereby amended 
tb conform to such law. 
*eclarations: By acceptance of this policy the Insured agrees that the statements in the 
declarations are his agreements and representations, that this policy is issued in reliance 
upon the truth of such representations. 


DECLARATIONS 


Item I—Name of Insured, address, city, county, state. 
Item II.—Policy period from ... to ... 12:01 A. M. Standard Time at address of Insured. 
Item I1I.—Coverages A, B & C of this policy applies to the workmen’s compensation law 
and any occupational disease law of each of the following states: 
Item IV.—Classification of Job. .......... 
Item V.—Limit of liability for Coverage 

Limit of liability for Coverage C .... 

Countersigned by 
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Aids for the Improvement 
of the Doctor-Lawyer Relationship 


By ALBERT AVERBACH 


Medical-legal symposiums, interprofessional codes and 
an understanding by each profession of the terminology 
of the other are suggested solutions to this problem 


ECENT ARTICLES appearing in the 

American Medical Association’s Journal 
and in the American Bar Association Journal 
clearly indicate the desirability of improv- 
ing professional relationships between phy- 
sicians and attorneys. Various proposals as 
to how to effectuate improvement in such 
relationships have been advanced, in order 
to develop a friendly collaborative spirit 
under which the medical profession will 
work with the trial bar in the handling and 
trial of trauma cases. The following means 
and methods are suggested as aids in im- 
proving the doctor-lawyer relationship. 


Medical-Legal Symposiums 


Professor Ben F. Small of Indiana Uni- 
versity Law School recently said: “ 
it seems fair to estimate that seven out of 
every ten contests turn, not upon doctrines 
of law, but upon medical evidence as to 
what the particular harm is and what caused it 
to come about. legal institutes have 
been veering away from the once-popular 
subjects of taxation, corporate structures, 
procedure and the like toward legal medi- 
cine. In just the past five years, the medico- 
legal variety of institute has grown to the 
point of outdrawing, in attendance, any 
other kind of practitioner training course.” 
(41 American Bar Association Journal 693 
(August, 1955).) 

George E. Hall, staff associate of the 
law department of the American Medical 
Association, in an article entitled “Let’s 
Understand Each Other,” appearing in the 
December, 1954 issue of Medical Trial Tech- 
nique Quarterly, recently said of joint meet- 
ings of bar associations and medical societies : 
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“ 


These meetings bring together the 
local lawyers and doctors for an evening 
of. sociability and a discussion of some of 
their mutual problems. It would be a fine 
thing if such meetings could be held at 
least once a year in every county in the 
state. The result of these meetings is an 
understanding of each other’s problems. 


“To the extent,, also, that the attorney, 
by education, becomes aware of the physi- 
cians fears and problems, he will be able 
to approach the physician more tactfully 
and with better chance of success. If this 
article does nothing else, it is hoped that 
it may inspire the holding of medical society- 
bar association meetings at local level 
throughout the state. The results are sure 
to be gratifying to both professions and 
beneficial to patients and clients alike.” 

In another article, written by Dr. Irving 
J. Sands of Brooklyn, New York, entitled 
“Doctors, Lawyers, and Injured Brains” 
(39 New York State Journal of Medicine 
2161 (December 1, 1939)), it was said: 


“There should be mutual respect of phy- 
sicians and lawyers for the responsibilities 
and attitudes of each other. This wouid 
prove a positive contributing factor to judi- 
cial verdicts. 

“Appreciation and respect of each others’ 
attitudes and responsibilities would con- 
tribute to a better relationship between doc- 
tors and lawyers.” 


In the September 24, 1955 issue of the 
Journal of the American Medical Association, 
it was stated, at page 383: 

“The American Medical Association has 
long been cognizant of the desirability of 
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The author, who is a member of the 
New York bar, practices in Syracuse, 


Seneca Falls and New York City. 


improving better professional relationships 
between physicians and attorneys.” 

The article discusses medical-legal sym- 
posiums, jointly sponsored by medical so- 
cieties and bar associations, and says: 

“There seems to be evidenced a trend 
toward more frequent meetings of this sort. 
This is a healthy development that should 
be nurtured by medical and legal organiza- 
tions.” 

The article further states: 

“Early in April the physicians and attor- 
neys in Cortland County, New York, met 
together and heard a discussion by Albert 
Averbach, of the Seneca Falls, N. Y., Bar, 
on mutual problems, responsibilities, and 
attitudes. This experience, which was de- 
scribed in a recent letter from Mr. Aver- 
bach, is a relatively new and increasingly 
popular form of meeting that the Law De- 
partment feels is worthy of comment... . 

“The experience of the physicians and 
attorneys in Cortland County, New York, 
is being duplicated in many parts of the 
country. The snowball is growing larger. 
Physicians and attorneys will understand 
each other, they will improve their profes- 
sional interrelationships, and society and 
the administration of justice will benefit 
from their efforts in this regard.” 

Recently joint medical-legal meetings were 
held with great success at Syracuse, New 
York, on October 4, 1955; at Chicago on 
October 9; at Omaha on October 16; and at 
New York City on October 30. One of the 
most effective aids for removing the bar- 
riers now existing between the doctor and 
the lawyer is the holding of such joint 
meetings which doctors and lawyers may 
attend and where they may discuss irritat- 
ing situations existing with reference to the 
handling and trial of trauma cases. 


Interprofessional Codes 


A very effective means of improving inter- 
professional relationships is by the joint 
enactment of interprofessional codes by 
state medical societies and bar associations. 
One of the best examples of such a code is 
that which was approved by the House of 
Delegates of the State Medical Society of 
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Wisconsin (October, 1954) and by the 
House of Governors of the Wisconsin State 
Bar Association (February, 1955). This 
ten-page masterpiece covers the following 
subjects: 

(1) The attending physician and his patient 

(2) The attorney and his client 

(3) Conferences 

(4) Reports to attorneys 

(5) The physician and court arrangements 

(6) The attending physician on the wit- 
ness stand 

(7) The attending physician and his charges 
for services in connection with litigation 

(8) The attorney and his direct payment 
of medical fees 

(9) Cooperation by attorney to assure 
physician payment 

(10) Expert testimony 

(11) Subpoenaed expert 

(12) Statements by physicians to both sides 

(13) Ethical limits of medical testimony 

(14) Efforts by attorneys to influence 
medical testimony 

(15) The problem of conflicting medical 
evidence 

(16) Choice of language by medical wit- 
ness 

(17) Proper use of professional associations 

(18) Interprofessional tolerance 


The introduction to 
following language: 


this code uses the 


“The cause of interprofessional relations 
will most certainly be well served by this 
code jointly developed by representatives 
of the State Medical Society of Wisconsin 
and the Wisconsin Bar Association. The 
code is intended to be an instrument for 
better understanding of the problems exist- 
ing between attorneys and physicians with 
reference to medical testimony. a 

In its statement of general principles the 
code says: 

“The attorney represents his client as 
advisor and confidant, as his advocate in 
legal proceedings and as negotiator in the 
business and personal affairs of the client. 
The physician’s relationship is parallel, for 
he is also the advisor and confidant of his 
patient in matters of health. 


“Each profession is obligated by its own 
stature to respect and honor the calling of 
the other. 


“This Interprofessional Code constitutes 
the further recognition that with the great 
developments in the science and art of 
both medicine and the law, it is inevitable 
that the physician and the attorney are 
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drawn into steadily increasing association, 
as the law calls with increasing frequency 
upon medicine for its scientific knowledge 
and for its evaluation of facts so that the 
rights of individuals and of the government 
may be appropriately determined 
various tribunals. 

A code entitled “Standard of 
Governing Lawyers and Doctors” 
cently enacted by the Cincinnati Bar Asso- 
ciation and the Cincinnati Academy of 
Medicine. This code was the subject of a 
recent article entitled “The Medical Wit- 
ness Gets a Break,” written by Lawrence 
C. Goldsmith and appearing in the July- 
August, 1955 issue of Case and Comment at 
pages 14-19. 

The joint committees of the Maricopa, 
Arizona County Bar Association and the 
Maricopa County Medical Society adopted 
an excellent code entitled “A Guide for 
Physicians and Lawyers for Handling the 
Problems Arising out of Personal Injury 
Litigation.” 


bef yre 


Practice 
was re- 


These three codes recognize the fact that 
the doctor’s patient is frequently the law- 
yer’s client. It is suggested as an aid to 
improving the doctor-lawyer relationship 
that similar interprofessional codes be en- 
acted in every one of the states and even 
at the county level, Friction existing be- 
tween the two professions would be greatly 
reduced by such codes. 


Terminology 


It is my firm opinion that lawyers must 
take the time to discuss in person with the 
medical experts this vexing problem of the 
legal or lawyers’ definition of “causation,” 
“aggravation” and “precipitation” as distin- 
guished from the medical definition. Too 
many doctors think in terms of differential 
diagnosis when they are asked a hypo- 
thetical question as to whether or not a 
given state of facts was, in the doctor’s 
opinion, within the degree of reasonable 
medical certainty, a competent producing 
cause of the medical ills found on the 
examination. When this problem has been 
clarified by personal discussions with the 
doctor, then the resulting medical testimony 
is far better received in the courtroom. 

It is distressing to note that a great 
number of the doctors testifying in trauma 
cases are totally unprepared for the think- 
ing of the legal profession on the subjects 
of causation, aggravation and precipitation. 
We find that the doctors, because of their 
training, are thinking in terms of the exact, 
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precise, and one and only cause of a par- 
ticular condition, while the lawyers, because 
of their training, are thinking not of an 
exact knowledge, but the reaching of an 
inference of medical certainty 
from a facts from which that 
particular inference can be derived. This is 
particularly apparent in cases involving the 
so-called “medical mysteries” or obscure 
diseases such as multiple sclerosis, arthritis, 
the muscular dystrophies, diabetes, carcin- 
oma, leukemia, hepatitis, tuberculosis and 
heart The doctors seem to feel 
that until they know what definitely causes 
these diseases, they are not prepared to say 
that trauma might or could have caused 
them or aggravated them. In those states 
in which a causal relationship must be proved 
between the accident and the disease by a 
hypothetical question, it is simpler to es- 
tablish aggravation or precipitation between 
the trauma and the disease than causation, 


reasonable 
sequence of 


disease. 


if the state permits an answer by a doctor 
that such accident could have a causal con- 
nection, in the opinion of the doctor, with- 
in reasonable medical certainty; but in those 
states that call for a direct “was” or “is” 
answer, the plaintiffs’ attorneys find it is 
much more difficult to establish causation 
with the medical witness. 

A very fine discussion of this vexing 
problem is contained in an article by Ben 
Small, professor at Indiana University Law 
School, in 31 Texas Law Review 630 (Law- 
Science Symposium issue) (June, 1953). It is 
entitled “Gaffing at a Thing Called Cause: 
Medico-Legal Conflicts in the Concept of 
Causation.” Professor Small discusses the 
meaning of the doctor’s phrase “cause,” the 
lawyer’s phrase “cause” and the workmen’s 
compensation phrase “cause.” At page 632 
Professor Small said: “But if the doctor 
is horrified at the lawyer’s cause in those 
cases where even he must admit precipita- 
tion, what must his feelings be when the 
lawyer brashly defincs cause in a medical 
area where even the medical profession 
fears to tread and is in a state of collective 
disagreement over precipitating circumstances? 
Take cancer causation as an example; it is 
an especially good one because the lawyers 
seem to know so much about it and the 
doctors so little.” 


At page 639, in discussing the lawyers’ 
view, Professor Small said: “The lawyer 
simply is not after the same cause as the 
doctor, and therefore cannot be expected 
to reach the same causal ends,” At page 
647, in discussing the reasons for the di- 
vergency between the view of the doctor 
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and the lawyer, Professor Small said: “The 
differences between doctor and lawyer on 
cause for cancer should, by this time, be 
obvious. The doctor, while he does not 
know the one single, certain cause for can- 
cer, does seem to know what the one single, 
certain cause for cancer is not—it is not 
trauma, as the word is commonly used. In 
the face of this more or less chronic asser- 
tion, the lawyer has gone about proclaiming 
busily that he knows the cause and it is 
trauma. He cites judicial decisions in tort 
and workmen’s compensation cases by the 
dozen to prove his point—that trauma has 
caused all sorts of cancer harms, aggrava- 
tions, accelerations, activations, metastases, 
and yes, even the formation of brand-new 
cancer out of previously normal tissue.” 


Professor Small concludes his article at 
page 658 with the following observation: 


“However, while some lawyer-cause cases 
may be deserving of attack, the doctor 
would do well to look deeper into the re- 
mainder before criticising. He would find 
that most of the cases, both in tort and in 
workmen’s compensation, have been decided 
on an entirely honest application of lawyer 
formulae which relate to the placing of 
legal responsibility. To be sure, the law- 
yer’s formulae contribute little toward finding 
the source or etiology of a disease, but the 
doctor must realize that they are not de- 
signed for that, The formulae, both proximate 
cause in tort and occasionment in work- 
men’s compensation, are liability standards 
—they are used to allocate legal responsi- 
bility equitably on the basis of a sufficiency, 
not a totality, of causal risk. The doctor 
must realize that a determination of legal 
responsibility is not the same as finding a 
pathological cause or source for disease. 
The doctor must make room for both ap- 
proaches and credit the same respectability 
to the standards of the lawyer in the pur- 
suit of his function as he assigns to the 
standards which he uses in his own. Then 
the doctor will understand how his second- 
ary causal factors can become lawyers’ lia- 
bility pegs. When he understands the 
differences between pathological sources 
and cost pegs, he may be more inclined to 
drop his post hoc charge, realizing that cause 
is a word of many uses, many meanings.” 


In Pittmann v, Pillsbury Flour Mills, Inc., 
234 Minn. 517, 48 N. W. (2d) 735, a cancer 


case, the court said: 


“Although the absence of exact medical 
knowledge on the cause of cancer makes 
it impossible to say with absolute certainty 
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whether a particular injury caused or ag- 
gravated a particular cancer, we are hardly 
compelled to say that a finding of cause 
and effect in a. given case is without sup- 
port in the evidence because such tenuous 
uncertainty exists. A great many findings 
made by juries, courts, and other triers of 
fact rest upon something less than absolute 
certainty.” 

This quotation from Pittmann v, Pillsbury 
Flour Mills, Inc., was cited with approval in 
Weller v. Northwest Airlines, 2 NEGLIGENCE 
Cases (2d) 334, 58 N. W. (2d) 739 (Minn., 


1953), a multiple sclerosis case. 


Conclusion 


Dr. Daniel Collier Elkin, professor of 
surgery at Emory University School of 
Medicine, recently said in 3 Journal of 
Public Law 289 (A Symposium on Law and 
Medicine) (Fall, 1954): ? 

- Medicolegal clinics and seminars 
have become a vital part of the post-gradu- 
ate education of the lawyer as well as of 
the physician. A more intelligent 
use of medical libraries and research mate- 
rials by the lawyer and a better under- 
standing by the physician as to the part he 
is to play in the courtroom result from our 
joint enterprises of working and studying 


together. 


“Much in the way of opportunity lies 
ahead for us of the medical and legal pro- 
fessions. Through the continuation of the 
spirit of good will and cooperation 
much can be accomplished leading toward 
a better life. 


“As we strive to develop those technical 
skills and knowledges peculiar to our re- 
spective professions, may we also strive to 
work together for the attainment of the 
broader goal of making this a better world 
—physically, socially, morally, and spiritu- 
ally. And then, as succinctly stated by 
Oliver Wendell Holmes, the renowned jurist 
and son of a physician, we ‘may catch an 
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echo of the infinite’. 


I firmly believe that the doctor-lawyer 
relationship would be greatly improved if 
in every county of our nation there were 
joint dinner meetings of the bar associa- 


tions and the medical societies. I also 
believe that it is essential that doctors and 
lawyers utilize some, if not all, of the methods 
and means herein suggested in order to 
effectuate a far better and more lasting re- 
lationship between the two honored pro- 
fessions. 


[The End] 
IL J—April, 1956 





Some Legal Aspects of the New York 


Uninsured Motorists’ Coverage 


By EMANUEL MORGENBESSER 


This paper was read in January be- 
fore the annual meeting of the Insur- 
ance Section of the New York State 
Bar Association. Since this speech was 
delivered, the New York Legislature 
passed a compulsory automobile insur- 
ance bill (A. B. 3894). However, it did 
not pass a companion bill that would 
have set up an unsatisfied claim and 
judgment fund which would, among 
other things, have protected New York 
drivers from out-of-state uninsured au- 
tomobiles. Consequently, the uninsured 
motorists’ endorsement, discussed in this 
paper, still represents important sup- 
plementary coverage to insureds. 
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HE ATTEMPT to formulate the method 

and means for solving the problem created 
by accidents involving the uninsured motor- 
ist on our highways has steadily occupied 
the thoughts of the public, men in govern- 
ment and, not least of all, the bar. Indeed, 
I have heard this very section (the Insur- 
ance Section of the New York State Bar 
Association) discuss again and again that 
troublesome matter. On January 13 of this 
year Governor Harriman sent a special mes- 
sage to the legislature on this subject, and 
I commend it for your study. 


While our legislature has not as yet ar- 
rived at a solution, the insurance industry 
in October of last year did provide a new 
form of coverage which, in part, at least, 
sought to ameliorate the financial hardship 
resulting from personal injuries or death 
sustained in accidents involving uninsured 
motorists. In his message, the governor 
commended the insurance industry for its 
action in the public interest. He estimated 
that this new coverage will provide protec- 
tion for 13 million residents of this state 
who are car owners or members of car 
owning families. 


Acting under the invitation of the New 
York Superintendent of Insurance in his 


Uninsured Motorists’ Coverage 


letter of September 21, 1955, to all carriers 
writing automobile insurance, the carriers 
filed their new kind of coverage in the form 
of an endorsement to the basic automobile 
policy. This endorsement, which became 
effective on October 5, 1955, provided in- 
surance against injuries and death arising 
out of accidents involving uninsured motor- 
ists. The endorsement became popularly 
known as the uninsured motorists’ endorse- 
ment and was to apply to all automobile 
liability policies covering private passenger 
cars registered and principally garaged in 
this state. As to such policies in effect on 
October 5, it applied without premium charge, 
as well as to policies with an effective date 
on or prior to November 15, 1955, if they 
represented renewals following normal ex- 
piration. Thereafter this endorsement became 
available at the option of the policyholder 
on all other renewals and on all new poli- 
cies at a fixed premium charge. 


The coverage afforded by this endorse- 
ment both by stock and mutual companies 
is essentially the same in each case, with 
some differences. It may therefore become 
necessary, in discussing the legal aspects 
of this coverage, to indicate to you these 
few differences whenever they affect the 
legal import of the contract. In doing so 
I want to make it perfectly clear that it 
is not my intention, directly or indirectly, 
to discuss the merits of the respective cov- 
erages. My only interest is to point out 
some of the major legal problems involved. 
As a matter of fact, I shall concentrate in 
the main on those matters which are com- 
mon to both the mutual and stock company 
endorsements. 


This endorsement is available only to one 
holding a standard automobile liability policy 
covering a private passenger automobile 
registered and principally garaged in the 
State of New York. It is available not only 
to individuals but also to partnerships, joint 
owners, corporations, unincorporated asso- 
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Mr. Morgenbesser, a member of the New 
York bar, has been the secretary and 
general counsel of the Cosmopolitan 
Mutual Insurance Company for 25 years 


ciations or gov=.nmental bodies. It is avail- 
able to =Juttional des?zuated persons, named 
sp_cificalle =., ene policy as such, provided 
vaey use the insured automobile and are 
residents of New York, as well as to those 
who hold named nonowner policies as named 
insureds, 


By this endorsement the company agrees, 
subject to certain conditions, to pay to the 
named insured and to his spouse and rela- 
tives residing in his household all sums 
which they are legally entitled to recover 
as damages from the uninsured motorist for 
bodily injuries or disease, including death 
caused by accident and arising out of the 
ownership, maintenance or use of the un- 
insured car. This coverage is afforded to 
those persons irrespective of whether they 
were passengers in the insured car at the 
time of accident. They may be in any car, 
or even be pedestrians, when injured by an 
uninsured motorist, and be within the cover- 
age of this endorsement. Coverage is also 
afforded to guests in the named insured’s 
car while it is being operated by the named 
insured or his spouse if residing in his 
household, or with the permission of either. 
But as to such guests, they may recover 
under this endorsement only if the accident 
occurs while they are passengers in the 
insured automobile. This endorsement is 
therefore of a character entirely different 
from the underlying automobile liability 
policy. The endorsement is a third-party 
beneficiary contract with payment made 
directly to the injured insured or his injured 
guests. The automobile liability policy is 
one indemnifying the insured from claims 
brought against him by others. 


It should also be noted that there is no 
coverage afforded under this endorsement 
for property damage. The limitation or lia- 
bility under this contract is $10,000 for 
personal injuries to one person subject to 
an aggregate of $20,000 for two or more 
persons injured in the same accident. 
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The determination as to whether an in- 
sured is to recover, and if so, the amount 
of his damages, is, in the case of the stock 
company coverage, reposed in arbitrators 
acting pursuant to the rules of the American 
Arbitration Society. In the case of the 
mutual company’s endorsement, it is pre- 
sumed that the sole cause of the accident 
was the negligence of the uninsured driver 
and so only the question of damages is in 
dispute. This is to be determined by each 
side selecting an appraiser, both appraisers 
selecting an umpire and a vote of two of 
them makes an award. If the two appraisers 
cannot select an umpire, it is left to a judge 
of a court of record to do so. In. either 
case—stock or mutual—the parties may 
settle their differences between themselves 
without resort to arbitration or appraisal. 


While it is essential that under the en- 
dorsement there be an underlying automo- 
bile liability policy insuring a private car 
registered and principally garaged in New 
York State, coverage is afforded for acci- 
dents happening anywhere in the United 
States or its possessions or in Canada. 


This then in brief, shorn of all limitations, 
conditions and exclusions, is the outline of 
the insurance afforded under the uninsured 
motorist endorsement. 


There are many legal problems which 
seem to face us, arising out of the wording 
of this endorsement, Each is of great im- 
portance. It is essential, however, that the 
bar, especially the insurance section, to- 
gether with the underwriters, try to resolve 
these problems as speedily as possible to 
the end that the insuring public, the com- 
panies and the lawyers may not have to 
wait to have the courts resolve them, some- 
times at the cost of impaired relations 
among all of us. 


The insuring agreement opens by the 
company agreeing to pay all sums which 
the insured shall be /egally entitled to recover 
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as damages from the uninsured motorist. 
This qualifying word “legally” is already 
the source of much discussion. Does this 
mean that the triers of the facts—either the 
arbitrators or the appraisers—are to be bound 
by the common law rules affecting liability, 
evidence, or damages? Now this could not 
be so, for otherwise, why appoint arbitrators 
or appraisers if not to give a speedy deter- 
mination based on fair play and justice 
rather than on a strictly legal basis? In the 
case of the mutual endorsement only dam- 
ages are at issue to be determined by ap- 
praisers. Of what significance can the word 
“legally” be in their determination? 


Take this situation. An insured under 
this endorsement, with the consent of the 
carrier, sues the uninsured motorist and 
recovers a judgment, perhaps through an 
inquest. He then presents the judgment to 
the carrier and gives as his position that 
he already has a legal determination as to 
his rights against the uninsured motorist. 
Therefore, he maintains, he needs no arbi- 
tration or appraisal and he insists that the 
judgment is the measure of his damages 
under the endorsement. 


If it be said that the contract provides 
that, for the purpose of the endorsement, 
the damages shall be fixed by arbitration 
or appraisal, may not a court interpreting 
the contract state with some propriety that 
an ambiguity exists and therefore resolve 
it in favor of the insured? 


I suggest that since this is really a third- 
party beneficiary contract that the word 
“legally” might better be eliminated and 
the phrase used “to pay all sums which the 
insured shall be entitled to recover under 
this Endorsement.” 


There are three important words or phrases 
in this endorsement which are its corner- 
stone. The word “insured,” the phrase “in- 
sured automobile” and the phrase “uninsured 
automobile.” There appear to be some 


problems in the interpretation of each. 


The endorsement defines “insured” as 
including the named insured, and while resi- 
dents of the same household, his wife and 
relatives of either. The word questioned 
is “while.” Since our courts have already 
defined that word in similar phrases as 
having the connotation of time rather than 
condition, so that it has been held to mean 
“during the time,” it has been argued by 
some that coverage could be established for 
a relative who at the time of the accident 
was spending the summer in the assured’s 
home, whereas coverage might be denied 
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to a son away at school. Clearly this was 
not the intent of the underwriters. 


We suggest, therefore, that to clarify the 
situation the phrase “if permanent residents 
of the same household” be substituted for 
the present phraseology. 


Since this form of coverage comes into 
play only if an uninsured automobile is 
involved, the clarity of definition of what 
constitutes an uninsured automobile is of 
prime importance. The endorsement defines 
it as one with respect to the ownership, 
maintenance or use of which there is no 
bodily injury liability insurance applicable at 
the time of the accident, or an automobile 
used without the permission of the owner 
if there is no such insurance applicable at 
the time of the accident with respect to 
the operator of the car. 


Of course where there is no policy of 
insurance at all on the car or operator, no 
problem exists in applying this definition. 
But suppose at the time of accident there 
was in fact a policy which on its face did 
cover the car or operator. In such a case 
the insured under the endorsement would 
probably make no claim on it, but would 
proceed to sue the tort-feasor. The tort- 
feasor’s carrier through its attorney would 
appear. The case would await trial. The 
carrier, because of a breach of contract, 
such as lack of cooperation during investi- 
gation or even during trial, might disclaim. 
The insured party would proceed to judg- 
ment and then sue the tort-feasor’s carrier 
on the policy. Assume that the tort-feasor’s 
carrier is successful in defeating the suit. 
Now the insured party finds that the tort- 
feasor is without insurance protection and 
so files his claim under his endorsement. 
Was there insurance applicable at the time 
of accident? Does a breach of a condition 
subsequently resulting in valid denial of 
coverage for that accident change the situa- 
tion as to whether there was such insurance 
applicable at the time of accident? 


Let us take this situation. The tort- 
feasor has a policy of insurance on his car 
but, like all standard automobile policies, 
the policy does not cover public livery. He 
has an accident with an insured who has 
coverage under the endorsement. The tort- 
feasor’s carrier successfully defeats liability 
under the policy on the ground that the car 
was being used as public livery. Is the 
tort-feasor one who had no insurance ap- 
plicable at the time of the accident? 


These situations may become even more 
complicated by the provision in the endorse- 


243 





ment that the insured will not be covered 
by the endorsement if he prosecutes his 
action to judgment against the tort-feasor 
without written consent of his carrier. Yet 
the insured did not find out about the tort- 
feasor having no coverage until after he 
got not only a judgment against him but 
also lost his case against the tort-feasor’s 
carrier, and that may come about years 
after the accident. 


I think if we look at the definition of an 
uninsured motorist as set forth in the New 
York financial responsibility law we may 
get some assistance in solving these diffi- 
culties. You will recall that the test, as 
given in that law, in determining whether 
a motorist is insured is not whether there 
was insurance applicable at the time of acci- 
dent. It’s a much clearer and simpler test. 
If the motorist had a policy of automobile 
insurance with limits of $10,000/$20,000 and 
$5,000 in effect on the date of the accident 
covering the car involved in the accident, 
then he has satisfied the requirements of 
that law. If subsequently because of a 
breach of a condition subsequent in the 
policy he finds himself without coverage for 
that particular accident, he is still deemed 
to have complied with the law. 


Of course if there were a failure to meet 
a condition precedent, such as the car in- 
volved being used for public livery and 
therefore not covered at all on the date of 
the accident, then he is an uninsured motor- 
ist, because there was no policy in effect 
on the date of the accident covering the car 
involved in the accident. 


Suppose, then, we deleted from the en- 
dorsement the phrase “no insurance appli- 
cable at the time of accident” and substituted 
for it the provision “no policy of bodily 
injury automobile insurance in effect at the 
time of the accident insuring the car in- 
volved in the accident.” Would we not get 
a clearer concept? 


With that concept it could be clear that 
where a motorist had a policy insuring his 
car at the time of the accident, but later, 
because of a breach of the condition to 
cooperate, his company successfully dis- 
claims responsibility, for the purpose of this 
endorsement he would be treated as an 
insured motorist. Whereas, if at the time 
of the accident his car, being used for 
public livery, was not in fact covered, he 
was really an uninsured motorist. 


At any rate, we suggest that the present 
provision in the endorsement defining an 
uninsured automobile be carefully reviewed. 
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The “limits of liability” section of the 
endorsement does not at present specifically 
include “damages for care and loss of serv- 
ices.” The basic automobile liability policy 
does carry this provision. I would remind 
you that many years ago when the auto- 
mobile policy did not carry this provision, 
a court decided that where an injured wife 
had recovered the policy limit, her husband, 
suing for medical care and loss of services, 
was entitled to an additional recovery under 
the same policy on the theory that in the 
absence of such limitation in the policy he 
was an additional injured person to whom 
the aggregate sum applied. 


I strongly urge, therefore, the inclusion 
of the “care and loss of services” provision 
under the “limits of liability” section of 
the endorsement. 


In order for the company to be in a posi- 
tion to recoup from the uninsured motorist 
payments made to its insured on his account 
under the endorsement, there was included 
in the policy contract a trust agreement. 
It is the interpretation of this trust agree- 
ment which has stirred up the greatest 
amount of legal controversy surrounding 
the uninsured motorist endorsement. 


The trust agreement provides that the 
company shall be entitled, to the extent of 
such payment which it has made to its 
insured, to the proceeds of any settlement 
or judgment which the insured may recover 
against the uninsured motorist. 


As to this portion of the agreement, all 
agree there can be no doubt as to its valid- 
ity under Section 41 of the New York 
Personal Property Law which, while for- 
bidding the transfer of any claim to recover 
damages for personal injuries, does permit 
the transfer of a money judgment. Further- 
more the court in Richard v, National Trans- 
portation Company, 285 N. Y. S. 870, held 
that the nonassignability of a cause of action 
for personal injuries does not prevent the as- 
signment of the proceeds of a judgment 
recovered thereon. The reason given is that 
the assignment of the proceeds of a judg- 
ment is no more than an executory agree- 
ment to transfer property after a judgment 
has been recovered which judgment is in 
itself assignable. 

However, the trust agreement further 
provides that, and I quote: 


“The insured shall hold in trust for the 
benefit of the Company all rights of recovery 
which he shall have against such owner or 
operator because of the damages which are 
the subject of the claim made under this 
insurance.” (Italics supplied.) 
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It further provides: 


“The insured shall do nothing after 
loss to prejudice such rights.” 


It then goes on to say: 


“The insured shall take, through any rep- 
resentative designated by the Company, such 
action as may be necessary or appropriate 
to recover from such owner or operator the 
damages suffered by the insured, such action 
to be taken in the name of the insured.” 
(Italics supplied.) 


It is this group of agreements read together 
which has raised doubts as to its validity. 
Some lawyers have taken the position that 
this provision does effect a transfer of an 
interest in a cause of action from the injured 
to the company. Others have denied this 
and find it a perfectly valid trust agreement. 


Let us try to analyze the provisions of 
the trust agreement. The corpus of the 
trust is, quoting from the endorsement, “the 
right to recovery.” The trustee is the in- 
jured person to whom that right belongs, 
at the very moment that the accident occurs. 
The beneficiary of the trust is the company. 


The question then arises: Can a right 
to a recovery for personal injury be trans- 
ferred? The statute, Section 41 of the New 
York Personal Property Law, states a claim 
or demand to recover damages for personal 
injury may not be transferred. 


Can it be really denied that a claim or 
demand as used in the statute is a claim 
for a right of recovery? I think not. There- 
fore, it appears to me that a right of recovery 
for personal injuries cannot be transferred 
under law. 


If it cannot be transferred, may it be the 
subject of conveyance by the injured person 
by way of a trust agreement so as to give 
the beneficiary of the trust certain rights 
in it? This, I believe, is the crucial question. 


In Coughlin v. New York Central, 71 N. Y. 
443, the New York Court of Appeals stated 
that any interest in a nonassignable cause of 
action cannot be given before judgment 
thereon. 


Certainly we must agree that under the 
trust agreement the carrier has gotten some 
interest in the cause of action. To me there 
does not appear to be any distinction be- 
tween saying “I have a cause of action for 
personal injuries” or “I have a right to 
recovery for personal injuries.” 


When I say that I will hold my cause 
of action for personal injuries or my right 
of recovery, if you please, in trust for you, 
have I not parted with some interest and 
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transferred it to you, even if it is only an 
equitable interest? I think so. 


But in this trust agreement we have the 
other provisions which set forth the nature 
of the transfer of interest in the right of 
recovery. 

As was stated in the Richard case, to 
which I referred before, a mere provision in 
an agreement whereby the injured person, 
who assigns the proceeds of his personal 
injury judgment, undertakes that he will 
take proper steps to enforce his rights and 
that the assignee may demand him to do 
so, is valid. It is valid because, as the court 
reminds us, the injured person never gave 
up control of his cause of action or his rights. 
To give the assignee the right to demand 
that he prosecute his (the assignor’s) rights 
carries with it no interference of control, 
and control of the “cause of action” is what 
Section 41 of the New York Personal Prop- 
erty Law intended to remain in the injured 
person. An element of transfer or assign- 
ment is loss of control by the assignor. 
Under the endorsement the insured sur- 
renders to the company the right to select 
his own counsel—he is to be designated 
by the company and paid by the company. 
In fact the company is to pay all of the 
expenses. 

Now let us look at the provision in the 
trust agreement which provides that after 
the loss (the accident) the insured shall do 
nothing to prejudice such rights. What 
rights? Well, it refers to the sentence 
whereby the insured agreed to hold in trust 
for the benefit of the company all rights 
of recovery which he has against the tort- 
feasor. 


Just how can he prejudice these rights 
if he has not transferred some interest in 
them to the company? If after the accident 
he wanted to give the tort-feasor a release, 
he could not do so under the provision. If 
he cannot do so, then he has transferred 
to the will of the company the rights in- 
herent in one who owns a cause of action. 


I submit that it is perfectly equitable and 
proper for the company to seek to recover 
from the tort-feasor that which it has paid 
on his account to its insured. It is perfectly 
legal to have the insured assign the judg- 
ment or its proceeds to the extent of such 
payments. 


But I suggest to you that when an owner 
of a right to a recovery in a personal injury 
action attempts to agree to hold that right 
in trust for the benefit of another, there 


245 





passes to such beneficiary a definite equitable 
and legal interest in such right of recovery. 
What cannot be transferred or assigned in 
whole cannot be assigned in part. 


I suggest that when the beneficiary of 
that trust gets sole authority from the in- 
jured person to retain and pay an attorney 
to prosecute that right of recovery and gets 
an agreement whereby the owner of the 
chose in action cannot prejudice that right 
of recovery which presumably is still his 
own, all the elements may be present for 
a court to hold the entire agreement in 
violation of Section 41 of the New York 
Personal Property Law. 

There are some who claim that Section 
210 of the New York Civil Practice Act 
takes this case out of Section 41 of the 
personal property law because this trust 
agreement provides that the action shall be 
brought in the name of the insured. Such 
is not the case. Section 210 of the civil 
practice act merely indicates who may be a 


proper party plaintiff in the case of a trustee 
under a trust agreement. But whether an 
interest in the corpus of the trust has been 
in fact transferred in part to the beneficiary 
is not governed by Section 210. Whether 
this agreement is in violation of Section 41 
will be determined without regard to who 
is or is not a proper party plaintiff. 


Well here is a new born babe, this un- 
insured motorist endorsement, barely three 
and one-half months old, already undergoing 
major surgery at the hands of a surgeon 
who may not be too sure of his diagnosis. 
But perhaps this surgery was necessary be- 
cause this baby did not go through the 
usual period of gestation ere it was born. 
At any rate I find some comfort in that, 
while the cutting was pretty extensive, you 
and I will seriously try in the days ahead 
to suture it up properly so that this infant 
in the insurance industry may survive in 
robust health at least until something else 
comes along to replace it. [The End] 


AIR TRAVEL—A STANDARD LIFE RISK___ 


With sweeping liberalization during 
the past year in the acceptance of pilots’ 
applications for life insurance, scheduled 
flying is now widely accepted as a stand- 
ard part of the life insurance risk, as 
to passengers and pilots and crewmen, 
according to the Institute of Life In- 
surance. 

Many companies have announced dur- 
ing the past few months that pilots of 
scheduled airlines will now be accepted 
at standard rates. Passengers were al- 
ready being accepted by most life com- 
panies at standard rates. 


“Liberalization in the underwriting of 
the air travel risk is a reflection of the 
continuous advances in air safety,” the 
institute said. “The passenger fatality 
rate for U. S. scheduled airlines for the 
most recent 4-year period reported has 
dropped to .0012 per 1,000 passenger 
hours; for pilots the rate is .0017 per 
1,000 airplane hours. Both of these rates 
are about one twentieth of the fatality 
rates in the early 1930's. 


“This is also a striking example of the 
processes of life insurance underwriting, 
seeking to guard against any excessive 
risks, but widening the availability of 
insurance and reducing costs as rapidly 
as conditions warrant. In the short span 
of 20 years, air travel has come from a 
costly extra risk to a standard risk in a 
large number of offices.” 





246 


A survey just completed by the in- 
stitute shows that, at the start of this 
year, practically all of the life companies 
surveyed now accept Western Hemis- 
phere scheduled airline passengers at 
standard rates, most of them without any 
restrictions, but a few with some limit 
as to either amount of insurance or 
amount of anticipated flying. 


Ten years ago, 36 per cent accepted 
such applicants at standard rates, without 
restriction; 27 per cent accepted them 
standard, with some limitations; 8 per 
cent charged them an extra premium; 23 
per cent gave individual consideration; 
and 6 per cent either declined such ap- 
plicants or excluded the air coverage. 
In 1935, none accepted such risks at 
standard rates without restriction, and 
only 2 per cent with some limitations, 
while 21 per cent declined or excluded 
the air risk. 





Passengers on flights outside the Western 
Hemisphere have shown an even more rapid 
liberalization, 90 per cent of the companies 
now accepting them at standard rates, 82 
per cent without restriction, while none de- 
clines or excludes the air risk. In 1935, no 
companies accepted such applicants at stand- 
ard rates without restriction, only 1 per 
cent accepted them standard, with some 
limitations, and 28 per cent declined or 
excluded the risk. 
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Recent Misleading and Deceptive Mail-Order 


Accident and Health Insurance Policies and Advertising 


By CHARLES C. McCARTER 


"IX.HE CONCERN of this article is with 

the social and legal problems created by 
certain misleading and deceptive practices 
in the field of accident and health insurance. 


Sometimes prospective policyholders are 
misled or deceived in such a way, for the 
sake of increasing the insurer’s sales, that 
they are led to buy policies which actually 
do not cover their insurance needs. Often 
they are led to believe that they are buying 
more insurance than is actually the case. 
This results in their having a false sense 
of security, and they make no further plans 
for the “rainy days” in their lives when 
they might suffer from sickness or accident. 
They relax, thinking they have purchased 
their needed insurance protection. Usually 
their thoughts are not found to be false until 
after a loss is suffered and no insurance 
check appears to help them through their 
crisis. Then it is too late. 

There are two practices of certain mail- 
order companies that have caused grief to 
many individual policyholders: (1) the 
placing of misleading or deceptive clauses 
in an accident and health policy which sug- 
gests more coverage than actually is pro- 
vided, and (2) the circulation of misleading 
or deceptive advertising causing a prospec- 
tive policyholder to buy unwarily a policy 
not sufficient for his needs. Both practices 
may lead to no insurance money when it is 
most needed. Such situations, if numerous 
throughout the country, create a social prob- 
lem difficult to solve. 


Examples of Misleading 
or Deceptive Practices 


Policy provisions.—One example of a de- 
ceptive practice concerning misleading and 
ambiguous policy provisions is revealed in 
the letter of complaint sent by a holder of 


1 George H. Kline, Regulation of Mail Order 


Accident and Health Insurance (State of New 
York Insurance Department, 1949), p. 12. 
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The author is Assistant Attorney Gen- 
eral of Kansas. His article originally 
appeared in the January, 1956 issue of 
Insurance Counsel Journal. Jt has 
been brought up to date for our readers. | 
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an accident and health policy to the New 
York Insurance Department a few years 
back. The policyholder wrote: 

“Dear Sir: 

“I am writing you as to the X Insurance 
Co. of . . . . I have carried a double 
policy with this outfit for over a year, and 
I was confined to Hospital here, for 
the month of Sept. and had an operation 
while in the Hospital. The doctors dis- 
covered I have Diabetes, and I have been 
confined to my house since, but am much 
better and improving each day. Now this 
Co. comes along through the Y Co. and 
mails me a check of $8.00 and says that 
this is all I will get, as they claim, I have 
been sick for one and one half years. Well 
I worked steady at the Post Office 
until I was taken to the Hospital for an 
operation, and the Diabetes was all new to 
me. I called on a Doctor around Sept. Ist, 
and he advised me to go to the Hospital 
and have an operation for a Gland Condi- 
tion, and I did. All I can learn is that this 
Co. is N. G. and I want your opinion of 
them. I bought the policy from the ¥ Co. 
and now Y wants to settle with me. He 
claims I have had Diabetes for 1% years. 
But no one here has heard from either of 
these outfits and that includes the doctors 
also the Hospital. Kindly let me hear from 
you. I paid this Co, $2.00 per month and 
they mail me $8.00. I have not cashed the 
check. 

Sincerely yours” * 
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Probably the following is what happened 
to this policyholder. The policy, no doubt, 
specified that the insured was covered for 
diseases originating after the effective date 
of the insurance policy and a misunderstand- 
ing arose over the definition of when the 
disease originated. The purchaser probably 
assumed he was covered for diseases of 
which he became conscious (got) after the 
policy went into effect. To him, the dis- 
ease of diabetes developed in September and 
the policy was then in effect. In his opin- 
ion, he was due an insurance payment for 
this disease. The company, no doubt, claimed 
the disease originated before the policy was 
in effect, since it claimed the disease was 
of one year and a half duration. The com- 
pany was thinking of its coverage of dis- 
eases “originating after the effective date 
of this policy” in the proximate cause sense. 
The policyholder was thinking of the clause 
in its common sense. 


When a company makes no attempt to 
clarify such an ambiguity, the resulting 
misunderstanding, whether intentional or 
unintentional, may prove damaging to the 
policyholder. He is not really insured. He 
suffers a real loss. Often the people harmed 
are those of low income and low educational 
standards, and the loss of insurance cover- 
age is very telling indeed. A multitude of 
these situations creates a social problem. 


There are many other misunderstandings 
and deceptions resulting from the wording 
of certain exceptions in most accident and 
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health insurance policies that can lead to 
noncoverage of a claim supposed by the in- 
sured to be covered. For example, many 
policies require the sick to be confined to 
their homes or hospital in order to be cov- 
ered by insurance. With some companies 
if the insured, during his confinement, en- 
joys his own front porch he is “not con- 
fined” and cannot receive his insurance 
check. This the common policyholder does 
not read in his policy. 


The “cancellation” and “no medical” clauses 
also create ambiguity in a policy which 
often deceives the policyholder. The “can- 
cellation” clause allows the company, at 
intervals of time, to cancel the policy or not 
renew it if the insured, in the opinion of the 
company, becomes an uninsurable risk. Thus 
if a serious and continuous disease develops, 
the company can cancel the policy. Though 
the company remains liable on the unex- 
pired term of the canceled contract, the 
sick person cannot continue his insurance 
coverage beyond the term of the policy. 
Unfortunately, sickness is not often so kind 
as to stop the same day the policy expires. 
This does not insure the sick very well and 
often is misunderstood by the purchaser. 
He thinks he can renew his insurance regu- 
larly since no medical examination is re- 
quired. The lack of a medical examination 
leads him to believe his state of health is 
of no consequence to his eligibility for in- 
surance. He is deceived and, what is worse, 
receives no money to help him in his time 
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of need. He had planned on protection but 
doesn’t have it. 


The above examples point out a few of 
the ambiguous clauses which some com- 
panies have relied upon in the past to avoid 
liability. Often their positions are upheld 
by the courts. However, whether the com- 
pany’s reasons are legally adequate often 
is unimportant. Some companies are known 
as “pay at the courthouse door” companies, 
and they will delay, argue and attempt in 
all fashions to avoid payment until a suit 
is filed. They will assume delaying ad- 
ministrative tactics which often wear down 
many claimants who, because their claims 
are small, or because they do not realize 
their rights, or do not like lawyers, etc., give 
up their claims and lose insurance money 
due them. 


Furthermore, even when a claimant is 
willing to go to court, practical matters 
sometimes prevent his obtaining justice. If 
the mail-order company is not licensed in 
the claimant’s home state, he may find that 
to gain jurisdiction over the company he 
must sue in a distant forum. This is an in- 
convenience and oftena major expense. Travel 
expense for witnesses, the claimant, his law- 
yer, etc., often increases the cost of going 
to a distant court to an amount prohibitive 
to the claimant’s bringing suit. 


There are many other examples of public 
deception and misunderstanding concerning 
clauses in accident and health policies but 
these will suffice to exemplify their nature 
and spot the social problem resulting there- 
from. When the insured believes himself 
covered but finds after his loss he is not, he 
may be unable financially to care for him- 
self adequately; and he either becomes a 
public charge or the nation’s health is lowered. 
Either is a social problem. 


Neither the mail-order companies selling 
the insurance nor the policyholders are free 
of blarne for the creation of these problems. 
The companies often take advantage of 
their position and attempt to avoid pay- 
ments based on the ground that such is 
necessary to protect the premium fees of 
other policyholders. They argue: the more 
claims paid, the higher the premiums for 
others. Also, the policyholder often is guilty 
of not making a reasonable effort to under- 
stand his policy. He seldom reads it and 
this can edsily lead to misunderstanding. 


2 James L. Miller, Initial Report to Senator 
William Langer (1953). This report is now in 
the files of the Senate Judiciary Committee. It 
recommends that the present investigation be 
undertaken by the committee. This report con- 
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He may have purchased the true value of 
his premium but have anticipated more than 
his money’s worth. He often has no one 
to blame but himself. One cannot buy a 
Lincoln with Ford money. Furthermore, 
the policyholder is not always simon-pure 
himself and may make false or incomplete 
representations concerning his health at the 
time of purchase of the policy. 

This article 
party to an 
strives to 


to condemn neither 
insurance contract. It only 
point out the resultant social 
problems which are of concern to the com- 


munity as a whole and which need a solution. 


seeks 


Advertising.—Today deceptive and mis- 
leading practices concerning provisions in 
an accident and health insurance policy are 
of lesser magnitude than are deceptive and 
misleading practices concerning the adver- 
tising of accident and health insurance. The 
Honorable Harvey G. Combs, Commissioner 
of Insurance for the State of Arkansas, 
pointed this out in a letter to Senator Wil- 
liam Langer when he said: 


“The biggest complaint I think that could 
be lodged against these companies is con- 
cerning their advertising.” ? 


The importance of placing advertising 
which is not deceptive or misleading is seen 
when it is realized that in the mail-order 
accident and health insurance business ad- 
vertising materials are the sole instructors 
as to the content of the policies. No agent 
helps the insured. What knowledge the 
prospective insured has of his policy usu- 
ally comes through this advertising for he 
seldom reads his policy, and, even if he did, 
he might not understand it. 


One example of deceptive advertising is 
the statement: “You are eligible to apply 
for the Policy without obligation if 
you are between the ages of 15 and 80.”* 
This implies coverage of these ages without 
distinction. However, the policy clearly 
restricts the coverage of all over 70 to one- 
fourth of the indemnities of the policy. 
Those between the ages of 30 and 70 and 
females between 15 and 70 who do not have 
daily full-time employment away from home 
are entitled to only one-half indemnity.‘ 


Another example of deceptive advertising 
is the ad which reads: “Protect yourself 
against accidents that frequently happen on 
farms in factories in the home 


tained several letters, one of which is quoted 
in the text, from» Insurance Commissioners. 

* Work cited at footnote 1, at p. 19. 

* Work cited at footnote 1, at p. 19 





while traveling or walking.”* With- 
out going into the details of the policy pro- 
visions, the net result of the policy is to 
cover all injuries not likely to happen rather 
than those that “frequently happen” because 
it excludes the normal injuries through quali- 
fications. For example, injuries caused by 
an animal kicking the insured are not in- 
demnified unless the injured is confined to 
his home 30 days or more. Most of such 
injuries are not this serious and thus there 
is no insurance coverage. 

Testimony before the United States Sen- 
ate Judiciary Committee under the chair- 
manship of Senator William Langer reveals 
still another misleading advertising practice 
of many accident and health insurers. The 
counsel for X YZ insurance organization testi- 
fied before the judiciary committee on Feb- 
ruary 25, 1954. Mr. Robert R. Sills of the 
Federal Trade Commission was acting as a 
fact-finder for Senator Langer at this par- 
ticular hearing, and he, in cross-examining 
the counsel, asked the counsel to read an 
ad and give his impression of its meaning 
to the committee. The following exchange 
of remarks followed: 

“Mr. My impression is that it 
[the advertisement] means exactly what 
it says. 

“Mr. Sills: All kinds of sickness? 

“Mr. It [the policy] does cover 
all kinds of sickness. 

“Mr. Sills: Do you see anything in that 
ad that says that existing sickness is not 
covered in that policy? I call your atten- 
tion to “all.” 


“Mr. I would say this, that any- 
body should know if a person is already 
sick that they can’t get coverage for the 
sickness when they already have it, and 
this ad doesn’t tell them they can.” 


This testimony was given in regard to 
deceptive advertising but it revolves around 
the “originating” clause earlier discussed in 
regard to policy misunderstandings, “Here 
the deception is slightly different than be- 
fore. Here the reader of the advertisement 
may be induced to buy the policy on the 
ground that he is covered for all diseases. 
There is no exception even called to his 
attention which he can misinterpret here. 
In this instance he is simply told, via the 
advertising, that he can buy insurance to 
cover all diseases. The counsel’s answer 

5 Work cited at footnote 1, at p. 20. 

® Work cited at footnote 1, at p. 20. 


* Robert R. Sills, comment recorded in orig- 
inal transcript of the hearings before the 
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that “anybody” should know that an exist- 
ing disease is not covered is inadequate re- 
buttal. Of course “any” insurance man, like 
the counsel, knows coverage for an existing 
disease is impossible; but the common man, 
not insurancewise, may not. Every year 
many people either slyly or through igno- 
rance try to gain coverage for an existing 
disease. For those who do know they can- 
not get insurance coverage for existing dis- 
eases, the problem of when the disease 
begins still presents ambiguity which, if not 
clarified, misleads the prospective purchaser. 


Mr. Sills ably summed up the point this way : 


“The point I am making is simply this, 
that once you inject the word ‘all’ [into an 
ad] the question in my mind is the connota- 
tion that millions of people put on the 
use of the word ‘all’. There must be some 
duty to circumscribe that which is not em- 
braced in the word ‘all’.”* 


A fourth deceptive advertising practice is 
to advertise coverage of certain diseases for 
people in age groups who are not likely to 
catch the disease. Many people are not 
aware of the diseases common to their pres- 
ent age group and, being fearful of the dis- 
ease, may insure against it when they are 
not likely to get it at all, An example of 
this form of misleading advertising is to 
offer for sale insurance covering whooping 
cough for policies issued only to those 17 
or older. 


A fifth common deceptive practice is to 
advertise benefits of large sums for certain 
types of losses without qualification, which 
benefits are only available under certain 
circumstances for one particular type of 
loss. If the same loss occurs under other 
circumstances the benefits are much smaller. 
Often when this type of advertising is used 
the conditions surrounding a loss for which 
a small benefit is paid is much more likely 
to occur than the conditions making the 
larger benefits accruable. 


Another common deceptive advertising 
scheme is to use such terms as “accident,” 
“hospitalization” or “life” as descriptive of 
a policy which actually covers only benefits 
for unusual accidents, sicknesses or causes 
of death as, for example, death by drown- 
ing alone being covered in a policy adver- 
tised as “life” insurance coverage. 


Some of this deception may be intentional, 


some unintentional. In either case the inno- 


Judiciary Committee of the United States Sen- 


ate investigating mail-order accident and health 
insurance. 
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cent insured finds himself without coverage 
when the need arises. This has two serious 
consequences. One, the insured is often 
immediately placed in an awkward financial 
position which is sometimes quite damag- 
ing. Second, the insured loses faith in the 
institution of insurance and he abandons 
good accident and health coverage, life 
coverage, etc., altogether. This latter act 
places his family in a bad financial condi- 
tion for facing the future. Thus, both the 
present and the future of the insured’s life 
and that of his family may suffer from a 
deception or misunderstanding stemming 
from an advertisement. When a large num- 
ber are so deceived, the problem becomes 
a social hazard deserving community attention. 


Size of Problem 


Usually society does not move to help 
correct individual problems until a large 
sum of money is involved or a sizable num- 
ber of people are hurt and begin requesting 
community assistance. Such has been the 
case with the mail-order insurance business 
and the above-mentioned problems. Today 
the number of persons exposed to possible 
harm from the above dangers and the amount 
of money involved are both sufficient to 
justify community action. 


Mr. J. F. Follmann, Jr., general manager 
of the Bureau of Accident and Health Un- 
derwriters, on March 9, 1954, delivered an 
address in Pittsburgh in which he noted the 
large amount of accident and health cover- 
age being sold at the present. He said: 


“Today over 100,000,000 persons have 
some form of voluntary prepayment pro- 
tection against hospital expenses, over 
78,000,000 against surgical expenses, and 
over 42,000,000 against medical expenses. 

. . Today the public entrusts to insurance 
companies writing accident and health in- 
surance over 2% billion dollars yearly for 
the security of this protection.” * 


Of these figures, about 3 per cent has 
been estimated by Commissioner of In- 
surance W. Ellery Allyn of Connecticut 
to be mail-order business. This estimate 
was made before the United States Senate 
Judiciary Committee which is investigating 
the need for federal legislation in the field 
of mail-order accident and health insurance. 
Applying this estimate to the figures quoted 
above concerning all types of accident and 
health insurance, computation shows that 


8 J. F. Follmann, address delivered in Pitts- 
burgh on March 9, 1954, pp. 3-4 of mimeograph 
copy thereof. 
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over 3 million persons have some form of 
voluntary prepayment protection against 
hospital expenses with mail-order com- 
panies; over 2,340,000 persons have insur- 
ance with mail-order houses purporting to 
protect them against surgical expenses; 
1,260,000 people have mail-order protection 
for medical expenses. Of the $2% billion 
in annual premiums paid for accident and 
health coverage, $67.5 million is invested in 
mail-order companies. These are not small 
figures. The amount of deception that takes 
place concerning this large amount of busi- 
ness placed with mail-order firms is pre- 
sently unknown, but the fact that over 
60 companies are under investigation by 
the Senate Judiciary Committee suggests 
that the amount of deception might be 
great. The size of the problem both as 
to the number of people affected and the 
amount of money involved appears to be 
considerable from the available evidence. 


After seeing the possible size and scope 
of the problem, it becomes evident that an 
answer should be sought. Who is seeking 
an answer and why they are interested in 
a solution should thus concern us next. 
What these parties are doing to solve the 
problem will then be considered. 


Who Is Interested and Why 


The social problem created by the vari- 
ous practices discussed earlier both in con- 
nection with misleading or deceptive policy 
provisions and misleading or deceptive ad- 
vertising is of concern to a large number 


of people. Of course, the policyholder is 
interested because he is the one who suf- 
fers. Furthermore, if this suffering is not 
limited to a few, the masses of the public 
will become involved. The people generally 
are interested, not only because they are 
prospective policyholders, but because if 
some persons are badly damaged they will 
become public charges and this increases 
public taxation. 


Besides these individuals there are many 
groups interested in solving the problem. 
The various states are interested. This in- 
cludes both the state legislatures and the 
Insurance Commissioners. The state legis- 
latures, reflecting public demand, provide 
the laws necessary to regulate the insurance 
industry and to protect the public interest 
therein. The state Insurance Commissioners 
are the administrative officials made re- 





sponsible for carrying out the legislative 
mandates in each state. Thus, these groups 
have primary interests in the social problem 
under consideration, Furthermore, the Na- 
tional Association of Insurance Commis- 
sioners has an interest in the problem be- 
cause uniformity of regulation throughout 
the United States greatly facilitates the 
work of the Commissioners in 
their multistate regulation of an interstate 
industry.” 


various 


The federal government is interested. 


legislation 
concerning insurance has already been passed, 
and it will be discussed later.” Congres- 
sional committees are interested and, as 
before mentioned, the United States Senate 
Judiciary Committee under the chairman- 
ship of Senator William Langer is presently 
conducting an investigation of the mail- 
order accident and health insurance busi- 
ness. This interest was stirred up by com- 
plaints from constituents to their senators 
that they were suffering at the hands of 
certain mail-order firms. 


Congress is interested. Some 


The Post Office Department is interested 
is responsible, by direction of 
Congress, for stopping fraudulent use of 
the mails. If a mail-order company en- 
gages in fraud through the mails, the Post 
Office Department has the power and au- 
thority to stop such mail and not deliver 
it, but return it (marked fraudulent) to the 
sender.” 


because it 


The Federal Trade Commission is interested 
because it is charged by law with the duty 
of stopping unfair trade practices.” Fur- 
thermore, many mail-order accident and 
health insurers asked the FTC to take an 
interest in 1949 and 1950 in order to help 
meet the all-industry problems that had 
developed. In February of 1950, the FTC 
promulgated trade practice rules for them. 
Thus the FTC has a double interest: (1) 
to uphold its responsibility under the law; 
and (2) to fulfill its obligations to the mail- 
order companies by helping them correct 
problems within the industry. 


The Criminal Division of the federal 
Department of Justice is interested because 
under the law it may prosecute those 
who indulge in fraud through the UV. S. 
mails.” Their interest is criminal in nature 

®°A discussion of jurisdictional problems’ and 
why, for the most part, insurance is still state 
regulated, though now recognized as interstate 


commerce, will be found below, pp. 256 and 
following. 
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as distinguished from the Post Office De- 
partment’s interest whose responsibility is 
civil in nature. The criminal department 
has stated that it only files indictments 
for the extreme offender, leaving matters 
of a lesser degree to the ciyil authority 
of the Post Office. 


Besides these governmental groups, there 
are interested private groups. There are 
many trade associations of insurance firms 
which are deeply concerned with the prob- 
lem. It is their job to be concerned with 
servicing their member insurance companies’ 
needs. They must keep informed in order 
to be able to advise their members of 
the governmental actions being considered. 
Likewise, they must inform the government 
of their member-companies’ position on the 
various issues, and they must maintain good 
relations with the public as a whole by 
serving as a source of information which 
requires that they be informed. 


Then, of course, the mail-order insurance 
companies are interested for financial rea- 
sons. The offending companies creating the 
social problem under discussion are inter- 
ested because their practices, however un- 
desirable in the eyes of others, have earned 
them much profit. The nonoffending mail- 
order companies are interested because any 
legislation or governmental action which 
aims at solving the social problem created 
by the offending companies may also harm 
them. These nonoffenders will be interested 
to see that any corrective steps taken to 
remedy the problem are selective, pro- 
hibiting only the bad practices of mail-order 
companies and not prohibiting valid sales 
procedures. 


The possibility that governmental action 
may be nonselective causes not only mail- 
order companies but all insurance com- 
panies to have an interest. There are 
presently many proposed solutions to the 
social problem under discussion that are 
nonselective and would unnecessarily hinder 
the legitimate operations of many agent 
companies as well as mail-order companies. 
This danger creates an interest in agent 
companies to see that a proper solution to 
the problem is worked out. 


Besides this political interest, all insurance 
companies have an economic interest. 


Pub. L. 15, S. 340, 79th Cong., Ist Sess., 
Ch. 20. The act was adopted. For discussion 
see below, pp. 260 and following. 

11 39 USC Secs. 259, 732. 

12215 USCA Sec, 45. 

#18 USC Secs. 336, 338, 339 (1946 Ed.); 18 
USC Secs. 1341, 371 (present Ed.). 
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Though in the insurance industry as a 
whole there is probably a very small per- 
centage of companies which creates the 
problem, these few can so degrade the 
business that all will suffer. When the buy- 
ing public receives unfair treatment at the 
hands of a few mail-order companies, it 
turns sour on all accident and health in- 
surance. When a person gets bad bread 
at a bakery, he does not just stop buying 
that type of bread; he stops going to the 
bakery altogether, and the cinnamon rolls, 
cakes, etc., are not sold. The possible 
resultant loss in sales to all insurance com- 
panies makes them anxious to solve the 
problem. 


The above are those interested in the 
social problem raised by the deceptive or 
misleading practices of certain mail-order 
firms. The parties to the mail-order in- 
surance contracts—the policyholders and 
the mail-order companies—are the primary 
persons interested in the problem, since 
they are the ones who directly suffer or 
gain from the problem’s solution. How- 
ever, the nature of the problem, being 
social, has attracted the interest of many 
others, itemized above; and the solution 
to the problem will not be adequate unless 
the interests of all these parties are prop- 
erly protected. 


Actions Taken by These Parties 
and Evaluation Thereof 


It is now appropriate to state what the 
above-named parties have been and are 
doing to solve the social problem presented 
by the misleading and deceptive practices 
of certain mail-order firms. The parties 
can be divided into four main groups for 
purposes of discussion: (1) the policy- 
holders; (2) the state governments, includ- 
ing the legislatures and Insurance Com- 
missioners; (3) the federal government, 
including Congress, Congressional investi- 
gating committees, and the various execu- 
tive departments earlier mentioned; and 
(4) private groups, including all the insur- 
ance companies and trade assoications. 


The deceived policyholders have been 
complaining to all the other groups named 
above and to the newspapers. The com- 
plaining voices have been multiplying and 
their weight has begun to be felt. They 
have begun to demand that the deceptive 
and misleading practices cease. They care 
little whether private or governmental action 
is taken to remedy the problem, but they 
want those practices which are injuring 
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them stopped. The extent to which the 
States, the federal government and the 
companies have and are presently respond- 
ing to this public demand follows. 


State Actions 


Social problems concerning accident and 
health insurance are not new, and regv- 
lation of the business has been necessary 
from its novation. The state governments 
were first to undertake regulating measures. 
State Insurance Departments were created 
early to supervise the administration of 
state laws applicable to insurance. 


To protect the public against unfair, mis- 
leading and deceptive policy provisions, the 
states began requiring certain statutory 
clauses to be in every policy. Also, certain 
optional clauses were specified by law 
which could be used if the insurance com- 
panies so desired; but if they were used, 
the statutory language was required. Like- 
wise, most of the states required every 
policy form to be filed with the state 
Insurance Commissioner for his approval 
or disapproval based on whether or not 
it complied with the laws of the state. 
In many instances, it was made unlawful 
for any company to issue policies not ap- 
proved by the Commissioner. Many of these 
state laws were modeled after or were 
reproductions of the provisions of the 1912 
Uniform Standard Provision Bill recom- 
mended by the National Convention of 
Insurance Commissioners, the forerunner 
of the National Association of Insurance 
Commissioners. 


As the Insurance Commissioners worked 
with these state laws, they began to realize 
the need for uniformity throughout the 
United States in applying and executing 
the state laws, as well as in the provisions 
of the laws themselves. For this purpose 
the National Association of Insurance Com- 
missioners in 1943 adopted an official guide 
to aid the state Commissioners in their 
work. Subsequently, annual changes and 
modifications were made in this guide. 


In 1950 the Commissioners realized that 
the 1912 law which their predecessors had 
recommended no longer served to wipe out 
certain undesirable practices in the’ ac- 
cident and health field, and they adopted a 
new uniform law which they recommended 


‘for state passage. The states have, in sub- 


stance or form, for the most part, either 
adopted the recommended act or made 
its suggested policy provisions acceptable 
for use in their state. 





This 1950 uniform law follows about the 
same general format as did the 1912 law, 
having standard and optional provisions. 
Both laws contain a provision which strikes 
at an old problem concerning deceptive 
policy provisions: They both make illegal the 
printing cof exceptions in policy forms in 
smaller print than the benefits correlative 
to the exceptions. 


In addition to this and several other 
similarities in the two laws, there were 
some important changes and additions made 
in the 1950 act. Among the important 
changes made were the enlargement of the 
insured’s right of noncancellation, the ex- 
tension of time for filing proof of loss, the 
enlargement of the time for the institution 
of an action, and the clarification of. pro- 
visions covering reinstatement in case of 
default in premium payments. Besides these 
changes, the 1950 act provided substantial 
additional protection to policyholders and 
claimants. Important additions included 
provisions for an incontestability clause, a 
grace period, and a facility-of-payment 


clause in the case of death claims similar to 
that used today in life insurance policies. 


These two laws, each for its time, helped 
curtail many practices which were detri- 
mental to the public. However, these laws, 
effective as they were and are, do not 
adequately prevent a company from in- 
cluding in its policy certain clauses which 
are misleading and deceptive. Realizing 
this need for still more comprehensive 
legislation, the National Assoication of In- 
surance Commissioners recommended an 
amendment to the laws of the various 
states. Several of the states have added 
this amendment to their insurance law. 
The amendment uses the 1912 idea that 
forms to be issued in a state must first be 
approved by the state Insurance Commis- 
sioner. It provides that the Commissioner 
can disapprove any form “ . if it contains 
a provision or provisions which are unjust, 
unfair, inequitable, misleading, deceptive or 
encourage misrepresentation of such policy.” ™ 
This provision puts a comprehensive power 
in the hands of any state Insurance Com- 
missioner to aid him in wiping out decep- 
tive of misleading clauses in policies issued 
in his own state. This recommended law 
is a major step forward in state regulation 


aimed at preventing deceptive wording of 


all kinds in a policy. 


% Amendment to law for personal accident 
and health insurance, Sec. C. For copy see 
work cited at footnote 1, at p. 185. 


However, even this law has its limita- 
tions. The Commissioner’s authority only 
extends over policies filed with him, and 
policies of mail-order firms not licensed 
in his state are not filed with him for ap- 
proval. Deceptive and misleading policy 
Provisions in rnail-order policies can and 
do continue to exist to the injury of the 
purchasing public at large. Though there 
has been considerable state action to date, 
it has not been sufficient. 


The above state actions were taken to 
eradicate certain deceptive or misleading 
provisions in accident and health insurance 
policies. These actions did not provide 
legislation aimed at stopping deceptive and 
misleading advertising. Thirty-five states,” 
to date, desiring also to stamp out these 
latter undesirable practices, have passed 
unfair trade practice acts. 


These acts are similar to the Federal 
Trade Commission Act. They make unfair 
methods of competition and unfair and 
deceptive acts and practices in the insur- 
ance business illegal. Certain specific acts 
are defined and declared by the statutes to 
be unfair or deceptive and thus unlawful. 
Most state laws include acts which result 
in placing misleading advertising among 
the list of acts declared to be unfair or 
deceptive. The state Insurance Commis- 
sioner can order any person found en- 
gaging in unfair or deceptive practices to 
cease and desist from such practices. Any 
refusal to obey these orders makes the 
disobeying party liable for a specified statu- 
tory sum recoverable by a civil action. The 
orders are judicially reviewable. 


All the states which have passed unfair 
trade practice laws have laws going this 
far. Some states have gone further and 
allowed the Insurance Commissioner to hold 
hearings and form appropriate conclusions 
concerning whether other acts or practices 
than those defined in the legislation are 
also unfair or deceptive. If such finding 
is reached, the Commissioner in some 
states can promulgate regulations concern- 
ing these acts or practices himself. How- 
ever, in most states the Commissioner 
merely turns his findings on such matters 
over to the attorney general of the state for 
appropriate legal action, including the fil- 
ing of an action to restrain and enjoin the 
person engaging in the unfair or deceptive 
practices.” 

* Kansas passed such a law in 1955. See 
Ch. 247, 1955 Session Laws. 


%* Kansas adopted this procedure in its new 
Uniform Trade Practices Act. 
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To implement and interpret such unfair 
trade practice laws, many state Insurance 
Departments are considering the adoption 
of a set of rules and regulations which 
will establish standards concerning what 
acts are considered unfair, deceptive or 
misleading. A recommended set of “Rules 
Governing Advertisements of Accident and 
Sickness Insurance” adopted by the Na- 
tional Association of Insurance Commis- 
sioners is being looked upon with much 
favor by many states.” At this writing 


(March 6, 1956), Arkansas, Iowa, Mary- 
land, Michigan, Nebraska, New Hampshire, 
New Jersey, New York, Nevada and Ohio 
have reported the adoption of the NAIC 
rules to Mr. Thomas R. Pansing, Director 
of Insurance of Nebraska and chairman 
of the NAIC subcommittee charged with 
the responsibility of preparing the rules. 
Mr. Pansing believes that no less than 30 
states will adopt the rules in the near 
future.” Mr. Pansing and his subcommittee 
are now actively engaged in the preparation 





11 The NAIC rules are printed in the Accident 
and Sickness Review, January, 1956 issue, at 
pp. 1-4. 

% Mr. Pansing provided the author with the 
following table which summarizes reports of 40 


(1) (2) (3) 
Will 
Have Not 
Adopted Adopt 


x 
x 


States and Territories 


Michigan 

New Hampshire 
South Carolina 
Kansas 

Oregon 

Ohio » 
Vermont ¢ 
New York 
Delaware 
Nevada 

Maine 


- 
SHMAR MP wr 


~ 
_ 


2. North Dakota 
3. Washington ¢ 
. Connecticut 

. Arizona 
Indiana 
Alabama 

. Iowa 

. South Dakota . 
Arkansas 

. Maryland 

. Nebraska 

3. Colorado ¢ 
Utah 
Wyoming 

. Missouri 

. West Virginia 

. California ¢ 

. Georgia 

. New Mexico 
Wisconsin 
New Jersey . 

. Puerto Rico . 

. Hawaii 

. Louisiana ¢ 

. Alaska 

37. Minnesota 
38. Florida 

39. Kentucky 
40. Pennsylvania 


Compilation: 


Unde- 
cided Adopt 


states made to Mr. Pansing after he inquired 
of the NAIC members of their actions concern- 
ing the NAIC rules. It is here set forth as a 
service to the industry: 


(4) (5) 


For- 
mal* Informal 


x 


Will 


Soon 
Within 30 days 
March, 1956 


Undecided 


ee: MR : 


After trade practice 
conference of FTC 
May 1, 1956 


* 


* 


After public hearing 
June, 1956 
Not stated 


“ 


Undecided 
March 1, 1956 
March 6, 1956 
April, 1956 


Near future 
Before July, 1956 


Mo: MMM 
Dodd: DED: DADE DDM: Beda Od 


8 


March 1, 1956 


In 60 to 90 days 
March 6, 1956 
February, 1956 
Near future 
Near future 


4h 


(1) Out of 54 members of the NAIC, 40 reported. 


(2) Ten have already adopted the rules. 
future. 
authority to promulgate the rules. 
made no plans to adopt them. 


Twenty-one plan to adopt the rules within the near 
Two are undecided, one of which is awaiting word from its attorney general as to 
Seven have stated they either will not adopt the rules or have 


* Adoption presumed to be formal unless otherwise indicated. 
> Has adopted the rules as a guide but will formally adopt them when the department is 


awarded rule-making authority in September, 1956. 


¢ Believes law is sufficient without the rules. 
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of an interpretative guide to be used for 
exposition and clarification of the rules. 
It is estimated that this guide will be avail- 
able near the first of June. 


The work of the NAIC, its subcom- 
mittee, Mr. Pansing and the state Depart- 
ments adopting the NAIC rules serves to 
Strengthen the position of the states in 
proper regulation of accident and health 
insurance advertising practices. However, 
it is doubtful if even the NAIC believes the 
rules to be a panacea for removing all of 
the misleading features of accident and 
health policies and advertising. Leaders 
in the field do not believe that ‘it will.” 


Nevertheless, an unfair trade practice 
act and a set of rules governing advertising 
of accident and sickness insurance provide 
an Insurance Commissioner with helpful 
tools which he may use to prevent com- 
panies within his own state’s jurisdiction 
from using misleading and deceptive ad- 
vertising. Whether such tools are effective 
beyond a state’s own borders is legally 
unsettled, but a strong case supporting 
the thesis that they can be used effectively 
on out-of-state offenders can be made. 


Jurisdictional problems. — Jurisdictional 


problems involve both the legal extent to 
which the state can prohibit misleading or 
deceptive advertising and the extent to 
which it can regulate misleading or de- 


ceptive policy provisions. The jurisdic- 
tional problem in connection with advertis- 
ing and the strong case mentioned above 
showing how the problem can be overcome 
follow. 


Under the older state law and restrictive 
“due process” concepts, an unauthorized 
(unlicensed)” insurance company using 
misleading or deceptive advertising in a 
state having an unfair trade practice act 
could flaunt the act on jurisdictional grounds. 
But if the state has passed the Unauthor- 
ized Insurers False Advertising Process 
Act, recommended by the National Associa- 
tion of Insurance Commissioners, its first 
jurisdictional problem may be surpassable.™ 


This process act provides that whenever 
the Insurance Commissioner of a state has 
reason to believe an unauthorized foreign 


* One leader in the field, Mr. John Alan 
Appleman, had this to say in the March, 1956 
issue of The Spectator, at p. 44: 

‘‘The proposed rules take a long step forward 
toward the solutions desired. They are de- 
signed to eliminate much of the false and mis- 
leading advertising which presently results in 
many sales and many later heartaches. The 
only question is—do the rules go far enough? 

“I don’t think so... .”’ 
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insurer is using misleading or deceptive 
advertising in his state he is to give notice 
of such fact in writing to the insurance 
supervisory offiical of the domiciliary state 
of the offending company. If after 30 days 
the objectionable practices do not cease, 
the complaining Commissioner may take 
action directly against the unauthorized 
insurer under the unfair trade practice act. 
This means some form of process service 
on the unlicensed company will be neces- 
sary. Here is where the first’ jurisdictional 
problem arises. 


To meet this jurisdictional problem the 
Unauthorized Insurers False Advertising 
Process Act provides a method of substi- 
tute service of process upon unauthorized 
insurers. It makes any one of the follow- 
ing acts in the legislating state by an 
unauthorized foreign insurer, operating by 
mail or otherwise, equivalent to the ap- 
pointment of the Insurance Commissioner 
as attorney for the service of process on the 
insurer: (1) the issuance or delivery of 
contracts of insurance to residents of the 
state or to corporations authorized to do 
business therein; (2) the collection of pre- 
miums for such contracts; or (3) any other 
transaction of business. 


Service on the Insurance Commissioner 
in accordance with the act has the same 
legal force and validity as personal service 
on the insurer. Notice must be sent the 
defendant at his last known principal place 
of business by registered mail. The act 
also provides that service of process may 
be had upon any person within the state 
who is soliciting insurance; making, deliver- 
ing or issuing insurance contracts; or col- 
lecting premiums for the insurer. 


If this act is constitutional, jurisdiction 
over unauthorized insurers to effectuate the 
prescriptions of the unfair trade practice 
act will be possible. It is submitted that 
the process act is constitutional. - Two 
major questions concerning “due process” are 
involved in determining its constitutionality : 
(1) Is adequate notice given the defendant 
to afford him “fair play” within the mean- 
ing of “due process”? (2) Is the state act- 
ing within its jurisdiction? 

7? An unauthorized company as used in this 
article is merely a company not licensed in the 
local state. The local Insurance Commissioner 
has powers to revoke the license of an au- 
thorized company and thus has a sanction to 
use to encourage conformity to his rulings. 
Over unauthorized firms the Commissioner has 
no such sanction. 


21 This act may be found in Kansas in General 
Statutes 1949, 40-2001 and following. 
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Ever since Hess v, Pawloski® there has 
been little doubt that registered mail notice 
is adequate to satisfy “due process” re- 
quirements. The registered mail technique 
usually provides actual notice, and defend- 
ants have not been prone to argue this 
point. 


More often the argument has centered 
around the jurisdictional problem. Defend- 
ants have argued they were outside the 
state’s borders and not subject to its 
jurisdiction. Physical presence was the 
original basis for a court’s jurisdiction. 
However, plaintiffs soon began to argue 
that the “doing of business” within the 
state constituted “presence” in the state 
sufficient for process to issue and a state 
court to take jurisdiction. This argument 
was successful so long as the defendants 
had representatives physically within the 
state borders; but it failed in 1923 when an 
unlicensed mail-order insurance company 
had no office in the State of Montana, no 
agents, resident physicians, or representa- 
tives there, and merely solicited business 
and paid claims through the mails from 
Minnesota.” 


However, case language from the United 
States Supreme Court strongly suggests 
that its rule is to the contrary today. The 
Court has said that the law is no longer 
bound by the traditional “presence” or 
“implied consent” theories. Furthermore, 
the Court has shown itself willing to leave 
the “doing of business” concept for a broader 
jurisdictional theory of “minimum contacts.” 
The Court said in Jnternational Shoe Com- 
pany v. State of Washington: 


due process requires only that in 
order to subject a defendant to a judgment 
in personam, if he be not present within the 
territory of the forum, he have certain mini- 
mum contacts with it such that the mainte- 
nance of the suit does not offend ‘traditional 
notions of fair play and substantial justice’.” 
(Italics supplied.) ™ 


This principle of “minimum contacts” ™ 
was applied to the mail-order insurance 
business in Travelers Health Association,’ et 


al. v. Commonwealth of Virginia.* In that 


2 274 U. S. 352 (1927). 

% Minnesota Commercial Men’s Association v. 
Benn, 261 U. S. 140 (1923). 

24 326 U. S. 310, 316 (1945). 

* For an elaboration of this theory in a 
broader context see McCarter, ‘‘A New Statute 
for In Personam Jurisdiction over Nonresi- 
dents,’’ 21 Journal of the Bar Association of the 
State of Kansas 269 (February, 1953). 
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case, a mail-order health insurance associa- 
tion was incorporated in Nebraska where 
its only office was located. The association 
was not authorized to transact its business 
in Virginia. After being served by registered 
mail in Nebraska, it was enjoined by the 
Virginia State Corporation Commission to 
cease and desist from further solicitation 
and sales of its certificates.of insurance to 
Virginia residents until it procured the neces- 
sary permit required by Virginia law. The 
Virginia process statute provided for serv- 
ice by registered mail, when other kinds of 
service were unavailable, upon persons or 
corporations offering securities, including 
certificates of insurance, through the mails 
or by other means of communication. 


Basing its reasoning upon the “minimum 
contacts” theory of the /nternational Shoe 
case, the Court held that sufficient contact 
had taken place in Virginia to render the 
process statute constitutional since the 
Nebraska insurance company had for many 
years solicited new members for its asso- 
ciation, delivered insurance certificates through 
the mails and investigated benefit claims 
in Virginia. In the writer’s opinion, this 
case makes it clear that statutes similar to 
the Unauthorized Insurer’s False Adver- 
tising Process Act will be upheld as con- 
stitutional on the basis of the “minimum 
contacts” theory.” 


If this argument succeeds in handling the 
first jurisdictional problem and allows the 
Insurance Commissioner to issue a valid 
cease and desist order to unauthorized in- 
surers under the unfair trade practice act, 
still one further jurisdictional problem pre- 
sents itself. This problem is in connection 
with the enforcement of such an order. 
This second jurisdictional problem also 
must be surpassed before the unfair trade 
practice act can be effective on out-of-state 
mail-order companies. 


The unfair trade practice act provides 
that any person who violates a cease and 
desist order of the Insurance Commis- 
sioner is liable to the state for a penalty in 
an amount not to exceed a given sum of 
money. This penalty may be recovered 
by a civil action. Service of process for this 


7°14 Life Cases 427, 339 U. S. 643, 94 L. Ed. 
1154. For annotation in re jurisdiction over 
nonresidents see 94 L. Ed. 1167 and 95 L. Ed. 
801. 

77 For article contending the Kansas Unau- 
thorized Insurers Process Act is constitutional 
see Thomas M. Evans, ‘‘Changing Jurisdictional 
Concepts and the Constitutionality of the Kan- 
sas Unauthorized Insurer’s Process Act,’’ 19 
Journal of the Bar Association of the State of 
Kansas 274. 
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civil action must issue in accordance with 
the Unauthorized Insurers False Advertis- 
ing Process Act just as was necessary to 
the issuance of a cease and desist order by 
the Insurance Commissioner. The same 
jurisdictional and constitutional problem 
discussed before arises here. But presum- 
ing that hurdle is cleared and the court 
adjudicates that, the penalty provided for in 
the unfair trade practice act is to be paid 
by an unauthorized foreign insurer, can the 
judgment be enforced in another state? 
Must the judgment be accorded full faith 
and credit? This is the second jurisdic- 
tional problem. 


One argument the state could use to over- 
come this second jurisdictional problem 
follows: Article IV, Section 1 of the fed- 
eral Constitution and an implementing act 
of Congress laid down the general rule that 
judgments are to have such faith and credit 
given them as they would have in the state 
from which they are taken. This rule has 
been called by the United States Supreme 
Court an “all-inclusive command,” and there 
is little doubt today that: it has few ex- 
ceptions. 


A case in 1892, Huntington v. Attrill* has 
been supposed by some to be one of the 
few exceptions to the full faith and credit 
rule. It has been felt that in that case the 
Supreme Court held that a judgment based 
on a-“penal” statute is not entitled to full 
faith and credit. The case made no such 
holding. The Supreme Court has expressly 
refused to rule whether a judgment based 
on a “penal” statute is entitled to full faith 
and credit. It said in Milwaukee County v. 
White: 

“We intimate no opinion whether a suit 
upon judgment for an obligation created by 
a penal law in the international sense . 
is within the jurisdiction of the federal dis- 
trict court or whether full faith and credit 
must be given to such a judgment even 
though a suit for the penalty before re- 
duced to judgment could rot be maintained 
outside of the state where imposed.”” 


The Huntington case thus did not, nor 
does the Supreme Court think that it did, 
establish an exception to the “all-inclusive 
command” of the full faith and credit clause 
of the federal Constitution. In fact, all the 
Huntington case did was decide that a judg- 
ment, based on a New York statute making 
a corporate director liable for the debts 


28 146 U. S. 657. 

29 296 U. S. 268, 277 (1935). 
® Cited at footnote 29. 

31 127 U. S. 265 (1888). 


of the corporation individually if he falsely 
signed a certificate saying the corporate 
stock was fully paid, was entitled to full 
faith and credit. The case heeded the com- 
mand of Article IV of the Constitution 
rather than creating an exception to it. 


Furthermore, the Supreme Court has ex- 
pressly held that whether a judgment is 
based on a state’s statute which itself would 
not be enforceable in a sister state, such as 
would be the case in a so-called “penal’’ 
statute, is unimportant. In Milwaukee County 
v. White,” the court assumed that a state 
need not enforce the revenue laws of a sister 
state, but nevertheless held that such state 
is bound under the full faith and credit 
clause to enforce the judgment of a sister 
state permitting the recovery of taxes. 


The question is not whether a statute is 
enforceable in a sister state but whether a 
judgment is entitled to full faith and credit. 
The Milwaukee case overruled an earlier 
insurance case (State of Wisconsin v. Pelican 
Insurance Company™) which had attempted 
to say it mattered whether the statute was 
penal and thus not enforceable on an ori- 
ginal cause of action. Of this case the court 
said in 1935: 

“So far as the opinion can be taken to 
suggest that full faith and credit is not 
required with respect to a judgment unless 
the original cause of action would have been 
entitled to take credit it is inconsistent with 
decisions of this Court.” * 


The reversal of this case makes a judg- 
ment based on a statute very much like the 
unfair trade practice act entitled to full 
faith and credit. In the Pelican case the 
statute imposed a duty on certain corporate 
insurers to file annual reports concerning 
their corporation’s business and imposed a 
statutory liability of an initial $500 for 
failure to file these reports and an additional 
$500 for each month thereafter until the 
reports were filed. The New York version 
of the unfair trade practice act ™ imposes 
a statutory liability of $5,000 on one who 
fails to obey the cease and desist orders of 
the state Insurance Commissioner. 


The reversal of the Pelican case and the 
holding of the Milwaukee case suggest that 
the present Supreme Court would favorably 
entertain the idea that a judgment based on 
the unfair trade practice act would be en- 
titled to full faith and credit. 

® Case cited at footnote 29, at p. 276. 


33 New York Insurance Law, Art. [X-D, Par. 
280. 
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Thus a case can be made out that full 
faith and credit in a sister state must be 
given a court order of a state seeking to 
enforce its unfair trade practice act. Such 


a case would be bolstered by the fact that 
recent language of the Supreme Court indi 
cates it intends to uphold the “all-inclusive 
command” of the full faith and credit clause.” 
If such a case can receive judicial sanction, 
the unfair trade practice act can be an effec- 
tive tool for state control of advertising. 


The jurisdictional problems are not 
limited to matters concerning advertising. 
They also harass the recovery of claims 
arising from the policy itself, and they pre- 
vent the Commissioner from eradicating 
deceptive and misleading provisions from 
policies sold by unauthorized insurers. 


It has been pointed out that the juris- 
dictional problem prevents the state from 
disapproving deceptive or unfair provisions 
of policies sold by unauthorized insurers. 
The Commissioner’s power to disapprove 
policy forms cannot be extended over poli- 
cies not filed with the Commissioner. Un- 
authorized mail-order firms need not file 
their policies with the Commissioner, since 
they are outside the state’s jurisdiction. The 
jurisdictional problem here has yet to be 
solved. No means of removing offensive 
provisions from an unauthorized insurer’s 
policies before an insured is injured by them 
has yet been found by the states. 


In connection with judicial actions taken 
by an insured to recover his just due after 
he has been injured by deceptive policy 
provisions or to recover claims otherwise 
judicially due him, the jurisdictional prob- 
lem is not so grave. To utilize effectively 
the judicial power to collect contested 
claims or to encourage an insurer who is 
dilatory to speed up payment of claims, a 
means of serving the insurer is necessary. 
There is no jurisdictional problem involved 
in serving local defendants and traditional 
methods are sufficient. However, for the 
usual mail-order companies who are not 
located in the claimant’s home state, substi- 
tute service again must be used if suit in 
a distant forum is to be avoided. The 
National Association of Insurance Commis- 
sioners has again recommended a law to 
provide such service. 


In 1948 the association recommended the 
Unauthorized Insurers Process Act. It is 
quite similar to the Unauthorized Insurers 


% Case cited at footnote 29. 

% One possible way to provide a prospective 
remedy for the state to exercise in curtailing 
the use of deceptive policy provisions is to find 
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False Advertising Process Act, containing 
provisions for service on the Insurance 
Commissioner as attorney for unauthorized 
insurers and providing that notice must be 
given the defendant by registered mail. 


Besides these provisions that are similar 
to the advertising process act, the Unau- 
thorized Insurers Process Act provides that 
before an unauthorized insurer can defend 
an action he must place cash or bonds on 
file with the court sufficient to cover any 
judgment directed against him or he must 
procure a certificate of authority to transact 
the business of insurance in the state. This 
does not apply to an insurer who wishes 
only to make a special appearance to litigate 
the jurisdictional issue. Attorneys’ fees 
may be made a part of any judgment for 
the insured if the insurer has refused witi- 
out reasonable cause to pay a claim. 


The discussion of the constitutional-juris- 
dictional problems concerning advertising 
applies to the Unauthorized Insurers Proc- 
ess Act and need not be repeated. If this 
act is also constitutional and judgments 
obtained thereunder are enforceable, it will 
help provide a means of gaining retroactive 
relief from an unauthorized company who 
unjustly harms a citizen of the state. 


The act is particularly helpful for the 
recovery of claims which a company tries 
to avoid by using delaying tactics. Under 
the act the insured does not have to go to 
a distant forum to gain jurisdiction, and he 
is more likely to use the courts to enforce 
his claims. The dilatory company can be 
brought to the courthouse door more quickly. 
The financial difficulties and other incon- 
veniences involved in suing in a distant 
forum are overcome. 


The act provides a means for an insured 
to recover his just due “after the fact” from 
an unauthorized insurer, but it does not 
provide a means of protecting potential 
policyholders “before the fact.” The “fact” 
is an unfair or deceptive policy provision 
or act of an unauthorized firm concerning 
policies not approved by the local state 
Insurance Commissioner. Such “fact” opens 
the door to possible injury to unwary, 
potential policyholders. In connection with 
misleading and deceptive provisions in acci- 
dent and health insurance policies, the states 
have yet to find a prospective, as distin- 
guished from a retroactive, tool to protect 
their citizens.” 


the specimen policies sent to state citizens 
through the mails as advertising by unauthor- 
ized insurers and condemn them under the 
state’s unfair trade practice act. 
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Conclusions concerning state actions.— 
Thus in some areas of the social problem 
facing the public, the states have effective 
tools available with which to meet the 
problem. In other areas the tools need 
sharpening. In still other areas new tools 
are needed, 


Because the states have yet to provide 
adequate tools for the complete problem 
and because some of the states have failed 
to use the tools they have available, the 
American public has been asking the fed- 
eral government what it might do to solve 
the problem. Just what it has done in re- 
sponse to this public demand follows. 


Federal Actions 


Prior to 1868, the states had been regu- 
lating insurance without much thought 
about whether they were acting consti- 
tutionally. In that year state regulation 
received a serious constitutional challenge. 
In Paul v. Virginia® it was argued that 
insurance was interstate commerce. This 
contention was not accepted and the court 
established the principle that “insurance 
was not commerce.” With this constitu- 
tional support, state regulation continued 
to progress and everyone connected with 
the insurance industry grew to understand 
this regulation and look upon it favorably. 


In 1944 the Supreme Court of the United 
States took the props out from under state 
regulation, holding in U. S. v, South-Eastern 
Underwriters Association™ that insurance 
was commerce. The decision took the in- 
dustry and the regulatory bodies by sur- 
prise. Responding to this decision, the 
National Association of Insurance Com- 
missioners, business leaders from the in- 
dustry and others urged and succeeded in 
having Cengress pass the McCarran Act. 
This law recognized that past state regu- 
lation had firmly established itself and 
should continue, but it also recognized that 
some federal control might not be amiss. 
In the law Congress declared that the 
“continued regulation and taxation by the 
several states of the business of insurance 
is in the public interest, and that silence 
on the part of Congress shall not be con- 
strued to impose any barrier to the regu- 
lation or taxation of such business by the 
several states.” State regulation was to 
continue. 

% 7 Wall. 168 (1868). 


5 Fire and Casualty Cases 194, 322 U. S. 533 
(1944). 
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However, Congress also provided that 
after an interim period in which the states 
could act if they so desired, certain federal 
acts would be applicable to the business of 
insurance “to the extent that such business 
is not regulated by State Law.” The in- 
terim period has expired. The thought of 
Congress was that if in certain areas the 
states acted, then the federal government 
would be prohibited from acting. Other- 
wise, the federal antitrust laws and the 
Federal Trade Commission Act were to 
be applicable to insurance. The actions 
taken to date by the Federal Trade Com- 
mission follow. 


Federal Trade Commission.—Under Pub- 
lic Law 15 (sometimes called the McCarran 
Act) the FTC has recently begun to exer- 
cise its responsibility in the insurance field. 
On December 15, 1953, the commission 
announced it intended to make a thorough 
investigation of the mail-order accident and 
health insurance business under its authority 
to do so provided in subsection (a) of Section 
6 of the Federal Trade Commission Act. 


One of the first decisions that the FTC 
had to make in this investigation was the 
extent to which it had authority to act 
under Public Law 15.% There are several 
ways to interpret Public Law 15. One way 
is to consider the Federal Trade Commis- 
sion Act applicable to insurance when the 
state has not passed similar legislation. This 
would mean that in those states which have 
unfair trade practice acts the insurance 
industry would not be subject to federal 
control by the FTC. 


A second way to interpret Public Law 15 
is to consider federal law inapplicable only 
if the state government has not only en- 
acted similar legislation but has also staffed 
a regulatory body sufficiently, provided it 
ample funds with which to operate and 
otherwise adequately implemented the regu- 
tory body. In other words the state’s regu- 
latory body must have both the power and 
the capacity to act before the FTC is pre- 
cluded from acting under Public Law 15. 


There are some who hold still a third 
interpretation of the McCarran Act. They 
think the state government must not only 
have the power and capacity to act, but 
must be acting. They reason that potential 
regulatory power, not administered, does 
not provide state action but just the ap- 
pearance of state action. They reason that 


% For case law concerning the jurisdiction of 
the FTC, see C. C. Fraizer, ‘‘Federal Trade 
Commission Jurisdiction?’’ 22 Insurance Coun- 
sel Journal 467. 
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if mere legislation without adequate staff or 
funds is pseudoregulation, and this is how 
supporters of the “power and capacity” 
theory had argued, then providing legis- 
lation and a staff with money to act but 
allowing such staff to choose not to act is 
likewise pseudoregulation. Potential regu- 
lation, no matter how circumvented, is not 
state regulation. Unless the state acts, the 
federal government under Public Law 15 
has authority to act. 


There is still another group of people 
who support what is known as the “quality” 
theory. They reason that power and ca- 
pacity even though exercised may not be 
sufficient to meet the needs of the com- 
munity for the property regulation of insur- 
ance. They feel that state action can fall 
far short of that possible by the federal 
government. They argue that if state ac- 
tion does not measure up to the quality of 
federal action, the federal government can 
still act. 


Assuming jurisdiction, the FTC has cited 
28 companies as being in violation of the 
Federal Trade Commission Act.” Under 
Section 5 of that act,” unfair methods of 
competition and unfair or deceptive acts or 
practices in commerce are declared unlaw- 
ful. Under the act the commission may 
hold hearings and decide what acts or 
practices are deceptive. . Finding certain 
practices to be deceptive, the commission 
may order them to be stopped by issuing 
a “cease and desist” order. The commis- 
sion, in taking action against the 23 compa- 
nies, made it clear that it believes mislead- 


% 15 USCA Secs, 41-46, 47-58. 

15 USCA Sec. 45. 

“" This article was originally written in the 
last months of 1955. Since that time, Hearing 
Examiner Frank Hier has held that the FTC 
has jurisdiction in only five states where there 
is not sufficient legislation. This was the first 
ruling favorable to any of the companies that 
have been complained against by the FTC for 
advertising practices. The ruling was made in 
connection with the government's case against 
the Federal Life and Casualty Company. The 
five states not having sufficient legislation in 
the opinion of the hearing examiner are Mis- 
souri, Rhode Island, Montana, Mississippi and 
the District of Columbia. Also, Hearing Ex- 
aminer J. Earl Cox has issued an order to 
dismiss, for lack of evidence and lack of juris- 
diction in all states except Mississippi, the 
charges against Girardian Insurance Company 
that it falsely advertised benefits of its accident 
and sickness insurance policies. Cox noted 
that all states except Mississippi have statutes 
to preclude FTC jurisdiction under Pub. L. 15. 
These rulings by examiners are, of course, 
subject to review by the full Federal Trade 
Commission. 


Misleading and Deceptive Practices 


ing and deceptive advertising can be made 
the subject of a “cease and desist” order. 


Four of the companies allowed a consent 
“cease and desist” order to issue, taking 
the position that the FTC has jurisdiction 
over them, that they were not guilty of the 
charges made by the commission, but that 
nevertheless they would consent to the 
order requested by the commission not to 
engage in the deceptive trade practices 
alleged in the commission’s complaints. 
Cases concerning two of the companies 
have gone to issue before FTC examiners. 
The cases involving the remaining compa- 
nies are in various stages of progress.” 

It will be most interesting to see what 
the commission itself does with the cases 
coming to it and what the court decisions 
on such cases are if the cases go to court. 

Besides exercising these formal powers, 
the FTC has an informal, administratively 
created power which it has already used 
and may well use again to help the mail- 
order industry improve its ethical standards 
of business. On February 3, 1950, the 
FTC promulgated trade practice rules re- 
lating to the advertising and sales pro- 
motion of mail-order insurance. These rules 
were drawn up at the instigation of the 
industry and, after promulgation by the 
commission, were accepted by many firms.* 
The rules are not, as such, binding upon 
the industry. They are merely principles 
which the industry and the commission 
think worthy of adherence. They establish 
what, in the minds of the industry as a 
whole and the commission, is deceptive or 
unfair.” However, since all the rules promul- 


“Acceptance of the rules has no binding 
force. However, acceptance offers administra- 
tive advantages. If one who has. accepted them 
is found violating the rules, he is allowed to 
come before the commission and show he has 
not done so intentionally. Those not accepting 
the rules are not always afforded this oppor- 
tunity. 

* Twenty-one FTC trade practice rules for 
mail-order insurance business promulgated Feb- 
ruary, 1950, cover the following topics: 

Deception (general). 

Misleading descriptions of policies, benefits or 
coverages. 

Deceptive concealment of exceptions, 
tions and reductions in policies. 

False advertising of nonmedical policies. 

False inference resulting from different bene- 
fits for the same loss. 

Misuse of the word “‘all’’ as applied to bene- 
fits afforded. 

Advertising of benefits, losses and causes of 
loss not applicable to all ages. 

False impressions of sicknesses covered by 
health policies. 

Misuse of synonymous names for the same 
sickness or physical condition in health policies. 

(Continued on following page) 
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gated were classified as Group I Rules,* 
violation of them can be made the basis 
for a “cease and desist” order if the com- 
mission finds such violation to be unlawful 
under Section 5“ of the Federal Trade Com- 
mission Act. However, so far the rules 
for the mail-order insurance business have 
never been made the basis for a “cease and 
desist” order. 

The FTC is now giving consideration to 
issuing trade practice rules to be applicable 
in the field of accident and health insur- 
ance advertising.“ Mr. Robert R. Sills, 
FTC attorney, ably stated in a letter to the 
writer under date of March 1, 1956, the 
actual progress and the expected future 
progress of the commission in this regard. 
After noting that the commission on De- 
cember 15, 1955, had, of its own motion, 
called a trade practice conference, he wrote: 

“Invitations were sent to every insurance 
organization in the country issuing indi- 
vidual accident and sickness coverage. In- 
itial hearings were held on February 8 and 
9 at the Willard Hotel, Washington, D. C. 
Commissioner Lowell B. Mason presided. 
Representatives of the state insurance de- 
partments as well as members of the indus- 
try attended. These hearings were devoted 
to a presentation of the current code adopted 
by the National Association of Insurance 
Commissioners. The provisions of this code 
were thoroughly aired on the record. A staff 
of the Commission is at this time studying 
this record, as well as other data obtained 
from the Commission’s investigation, for 
the purpose of submitting a proposed draft 
of rules .... It is planned that an addi- 
tional hearing will be scheduled on April 
18 and for such further time as may be 


(Footnote 43 continued) 

Inadequate description of medical attention 
or confinement requirements in accident and 
sickness policies. 

Inadequate description of limitation in time 
or amount of benefits payable. 

Incomplete description of allocation or bene- 
fits under a ‘‘family group’’ policy. 

Incomplete statement of time limit or lag 
contained in policy. 

Misrepresenting the amount of benefits paid 
under policies issued. 

Deceptive use or imitation of corporate 
names, trade names or trade-marks of com- 
petitors. 

Misrepresenting savings effected by selling 
methods. 

Claim of approval by federal or state agency 
when such is not a fact. 

Misrepresentation in advertisements improper 
though policy be available for inspection by 
prospective insured. 

Deceptive testimonials. 

Misrepresentation of financial condition. 

Nondisclosure of contingent liability of in- 
sured. 


necessary for a discussion of these pro- 
posed rules. 

“Thereafter, the Commission will undoubt- 
edly promulgate a final set of rules which, 
while not declaratory of what is or is not 
violative of the acts administered by the 
Commission, will be, as Mr. Mason states 
it, ‘what the Commission, in its best guess, 
believes the law to be’.” 

There is some indication that if these 
trade practice rules on accident and sick- 
ness insurance advertising are issued that 
the commission might see fit to dismiss 
its pending complaints, vacate the existing 
consent orders and permit all insurers to 
begin anew as signatories to the rules. Of 
course, this is a matter of discretion to be 
exercised by the commission but there is 
precedent for such action. 


The FTC and its attorneys have labored 
industriously to provide a solution to the 
social problem resulting from the mislead- 
ing and deceptive practices that have oc- 
curred throughout the years. 


Post Office Department.—The Post Office 
Department has long been interested in cer- 
tain practices of mail-order accident and 
health insurers. Under its power to issue 
“fraud” orders,“ it can practically put a 
mail-order company out of business. 


Whenever the solicitor of the department 
has reason to believe someone is sending 
fraudulent matter through the mails he 
conducts an investigation and, if he thinks 
he has a sufficient case, issues a complaint 
against the alleged offender.* Notice of the 
complaint and of a proposed hearing on the 
matter is given the offender, who is called 
a respondent.” The respondent is given an 


Misrepresenting that policies are confined, or 
are especially advantageous, to a special group. 

Deceptive ‘‘salesmen wanted’’ advertisements. 

Aiding or abetting use of unfair trade prac- 
tices. 

* Another classification of rules is called 
Group II Rules. Group II Rules are purely 
optional standards which the industry wants all 
members to recognize as desirable. Promulga- 
tion of Group II Rules by the FTC merely helps 
the industry regulate itself. 

#15 USCA Sec. 45. For content thereof see 
text above. 

* Hearing Examiner J. Earl Cox has recently 
held that adherence to the mail-order insurance 
trade: practice rules has no bearing on the 
present Federal Trade Commission complaints 
eoncerning unfair and misleading accident and 
health insurance advertising. 

4 39 USC Secs. 259), 732. 

* Post Office Department, rules of practice in 
proceedings under the Administrative Procedure 
Act, 5 USC Secs. 1001 and following, amended 
effective January 2\), 1954, Rule 150.403. 

# See footnote 48, Rule 150.404. 
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opportunity to answer the complaint.” A 
hearing examiner hears the case and makes 
what is known as an “initial decision.” This 
“initial decision” includes “findings and 
conclusions with the reasons therefor upon 
all the material issues of fact, law or dis- 
cretion presented on the record.”™ A copy 
of the “initial decision” is forwarded to all 
parties” concerned and appeal therefrom 
to the Postmaster General is possible.” 
Briefs and replies must be filed for the 
appeal.“ When a final decision is reached, 
a fraud order can be issued.” This order 
is reviewable by the courts. 


While all this is going on, the alleged 
offender could be using the mails for 
fraudulent purposes. To avoid this, the 
Postmaster General has been issuing “stop” 
orders which simply hold the mail addressed 
to the respondent at the post office through 
which it is sent. The mail is neither re- 
turned to the sender nor forwarded to the 
addressee. Its transit is merely stopped. 
Presently this is purely an administrative 
practice and needs the sanction of law, so 
political pressures will not succeed in gain- 
ing releases from these “stop” orders. 


Under this procedure, the Post Office 
Department could find the misleading and 
deceptive practices now used by certain 
mail-order insurance firms to be fraudulent. 
It appears from the cases™ that both de- 
ceptive and misleading policy provisions 
come within the meaning of “fraudulent” 
as used in the federal statute authorizing 
“fraud” orders.” Exercising its authority 
under this statute, the department could 
return all mail sent to offending mail-order 
firms back to the sender marked “fraudu- 
lent.” This authority includes the power to 
return money orders as well as other mail. 


This method, as sure as it is of effecting 
results, suffers from two ailments. These 
ailments are not insurmountable. 


Some say the method requires a larger 
staff than the Post Office Department now 
has. They say that the preparations neces- 
sary to effectuate a “fraud” order are too 
many for the present staff to handle. This 
is not a serious problem. Besides the obvi- 
ous solution of increasing the staff, which 
does suffer from taxation objections, there 


5° See footnote 48, Rule 150.407. 

51 See footnote 48, Rule 150.422. 

52 See footnote 48, Rule 150.422(e). 

53 See footnote 48, Rule 150.423. 

54 See footnote 48, Rule 150.423. 

% See footnote 48, Rule 150.424. 

% Durland v. U. 8., 161 U. S. 306 (1895); 
American School of Magnetic Healing v. Mac- 
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appears to be no reason why the states 
could not cooperate with the Post Office 
Department to meet this problem. Since 
complaints are issued by the solicitor when- 
ever he has reasonable grounds, the states 
might appropriately undertake the prelimi- 
nary investigative work and report their 
findings to the Post Office Department for 
action. This could be of considerable aid 
to the department and it offers a reasonable 
means of curing the first ailment. 


The second ailment is that the method 
suffers from being slow. If “stop” orders, 
mentioned above, were given the sanction 
of law and used on the mail-order indus- 
try, the process would speed up consider- 
ably. Presently when a “stop” order is 
avoided, an alleged offender is often dila- 
tory about speeding proceedings because 
he is still in business until a “final” order 
is issued. If his mail stopped coming 
through as soon as a complaint was filed, 
he would be in a greater hurry to have his 
case concluded, hoping to have the “stop” 
order lifted. The fact that his business was 
dependent on the mail being delivered would 
make him anxious to have mail service 
restored. 


One major advantage of utilizing the Post 
Office Department’s power to issue “fraud” 
orders for meeting the social problem under 
consideration and stopping deceptive prac- 
tices in the sale of mail-order insurance is 
its selectivity. No firm is punished except 
those guilty of deception, and legitimate 
sales practices by nonoffending companies 
are not curtailed. The method gets at the 
heart of the problem. Also the method has 
the further advantage of being able to stop 
“bad” practices even before any particular 
person suffers from them. One time back 
before 1950 the Post Office Department 
sought to put its powers into operation, but 
practical difficulties prevented the cepart- 
ment from exercising its powers to a satis- 
factory conclusion. However, the method 
has considerable possibilities and deserves 
the further attention of those interested 
parties seeking a solution to the social 
problem under discussion. 


Justice Department.—The Justice Depart- 
ment has power to act to help eliminate 


Annulty, 187 U. S. 94 (1902); Rosenberger v. 
Harris, 136 F. 1001 (1905), rev’d but on irrele- 
vant grounds to point under discussion, 145 F. 
449 (1906); Farley v. Simmons, 99 F. (2d) 343 
(1938); Donaldson v. Read Magazines, Inc., 333 
U. S. 178 (1948). 

51 39 USC Sec. 259. 





fraudulent uses of the mails. It is a crime 
to use the mails to defraud.» This means 
it is a crime for anyone to engage in such 
fraudulent schemes as have been mentioned 
earlier in this paper. However, the higher 
burden of proof placed on the prosecutor 
of a crime, as compared to that upon the 
plaintiff in a civil action, keeps a large num- 
ber of possible criminal cases from being 
filed. The Justice Department specifically 
has said it files indictments only for the 
grossly fraudulent operators. The Post Of- 
fice Department handles the lesser cases 
under its civil authority. When the Post 
Office Department feels it has a criminal 
case it sends its information to the Justice 
Department for action. Only a portion of 
those cases sent to the Justice Department 
are filed for court action, so it is clear that 
only a few indictments are ever filed. 


Because of these facts the part the Justice 
Department can play in curtailing deceptive 
practices of certain mail-order firms is limited. 
However, it serves a useful purpose when 
some operators do get way out of hand. 


Of the few indictments filed a portion 
result in adjudicated cases. Probably the 
most important recent case, which was ap- 
pealed, is U. S. v. Sylvanus.” In that case 
the defendant was convicted of using the 
mails in an attempt to defraud the public in 
the sale of accident and sickness policies by 
sending fraudulent advertising through the 
mails via letters and magazines. The case 
is important both to show what is criminally 
fraudulent and further to dispel any illu- 
sions one might have that the present prac- 
tices by certain mail-order firms are not 
fraudulent but rather just “bad” practices. 
If a practice is fraudulent for criminal pur- 
poses, it is certainly so for civil purposes. 


In that case the court at great length com- 
pared numerous advertisements sent through 
the mails and the benefits specified therein 
with the actual coverage given in the poli- 
cies. It sought to determine if the adver- 
tisements were deceptive and fraudulent. 
Let it suffice here to compare one advertise- 
ment with the actual coverage under the 
policy and follow with the court’s conclu- 
sions about several other comparisons. One 
advertisement read in part: 


“The policy provides up to $8,000.00 cash 
death benefits. The Security Policy 
pays up to $8,000.00 cash for accidental 
death.” ” 

588 18 USC Sec. 1341. Also, see 18 USC Sec. 371. 


59192 F. (2d) 96 (1951), cert. den., 342 U. S. 
943 (1951). 
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This advertisement was held fraudulent 
because the payment of the promised bene- 
fits was conditioned upon the occurrence 
of certain specified accidents or illnesses. 
For example, benefits between $5,000 and 
$8,000 for accidental death were payable 
only if the policyholder was injured while 
riding in a public carrier and only if the 
policy had been in force for at least five 
years. The fraud is apparent. 


Of other 
this to say: 


advertisements the court had 


“With regard to the ‘complete coverage’ 
policy the literature declared that the policy 
would pay $100 for sickness and accident 
and $3000 for death, loss of limbs or sight; 
however, the policy provides only $25 for 
sickness and $50 for accident, for the first 
month of disability. Furthermore the prom- 
ise to pay $3000 triple indemnity is hedged 
about in the policy by strict qualifying con- 
ditions. Defendants repeatedly stated in 
their literature that anyone between the ages 
of 16 and 75 could be insured without physi- 
cal examination, whereas the policy shows 
that all benefits are reduced by one-half 
after the age of 60 and that the company 
reserves the right to investigate for pre- 
existing disorders whenever a claim is made. 
Obviously the promise to insure without 
examination tended to mislead each appli- 
cant as to the binding effect of the policy. 
Defendants further advised the public that 
men and women could apply at the same 
premium rate, yet the policies provide that 
diseases of organs not common to both sexes 
are excluded, a qualification not appearing 
in any of the advertising literature.” ® 


The advertising mentioned above was held 
to be misleading and fraudulent. No illu- 
sion can remain that such actions by mail- 
order firms are not fraudulent. Such prac- 
tices are misleading the public today and 
need some remedy even if not a criminal one. 


The case is important also for stating the 
rule that the statutes punishing mail fraud 
are intended to protect the gullible, the ig- 
norant, and the overcredulous as well as the 
more skeptical. Also, the case held that it 
was not necessary in the prosecution of mail 
fraud to prove that alleged victims saw the 
offensive advertising since success of the 
undertaking by defendants was not essential 
to the completion of the statutory violation. 
Furthermore, the fact that the scheme is 
not successful in defrauding victims does 
not preclude conviction. 


* Case cited at footnote 59, at p. 101. 
*1 Case cited at footnote 59, at p. 103. 
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Lastly, an important rule in the case per- 
tains to federal jurisdiction. It could be a 
rule equally applicable to the jurisdiction of 
the Post Office Department as it is to the 
Justice Department since both have Con- 
gressional authority to punish those using 
the mails to defraud. The case held that 
the McCarran Act (Public Law 15) in no 
way impaired federal control over the use 
of the mails. 

Another important case dealing with fraud 
and deception is U. S. v. Minnac.” It also 
condemned deception and misleading prac- 
tices as fraudulent, both as to policy provi- 
sions and advertising, while holding the 
defendant guilty of using the mails to de- 
fraud. After referring to examples of de- 
ception similar to those mentioned earlier 
in this article, the court said: 

“It is sufficient to state that the evidence 
in this respect establishes fraud of a vicious 
character the consequences of which resulted 
in disappointment, hardship and financial 
loss to those who relied upon and gave 
credence thereto.” ® 


This case recognizes the resultant social 
problem needing solution as well as declares 
the deceptive practices causative thereof to 
be fraudulent. 


There are other cases“ but these two 


illustrate two important facts for those in- 
terested in the social problem created by 
the deceptive practices of certain mail-order 
firms: (1) Many of these practices are 
crimes and will be prosecuted and punished 
as such if enough evidence to overcome the 
criminal burden of proof—beyond a reason- 
able doubt—is available; (2) if these prac- 
tices are criminally fraudulent they are surely 
fraudulent, deceptive and misleading, civilly 
speaking, and deserve attention by govern- 
mental groups which hold civil powers 
capable of stopping the continuation of such 
practices in the community today. 


Senate Judiciary Committee—The Sen- 
ate Judiciary Committee’ under the chair- 
manship of Senator William Langer has 
made an extensive investigation of mail- 


order insurance. The purpose of the in- 
vestigation was to see if any new federal 
legislation concerning mail-order insurance 
is necessary. Presently under Public Law 
15 the federal government cannot act to 
regulate insurance except in limited areas 
and then only when the states have not 
acted. The investigation was aimed at find- 
ing out whether federal legislation should 


104 F. (2d) 575 (1939). 
® Case cited at footnote 62, at p. 582. 
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be passed which would enable the federal 
government to more actively regulate mail- 
order insurance or which would help im- 
prove state regulation. 


The tasks which the committee faced 
were to find out what the governmental 
agencies, both federal and state, were pres- 
ently doing, what the companies were doing 
and how they felt about the federal regula- 
tion, the nature and extent of the problem, 
and what recommendations any interested 
parties would have to suggest. The com- 
mittee held public hearings periodically, 
hearing from the state Insurance Commis- 
sioners, from officers of private companies, 
from officers of trade associations, govern- 
mental experts and all interested persons. 


The testimony given revealed the basic 
positions held by the witnesses as to the 
question of federal legislation. Presidents 
of large old-line firms pointed to the pres- 
ent effectiveness of state control and the 
present progress made by companies in 
ironing out certain industry problems, and 
otherwise pointed out reasons why existing 
governmental regulation is sufficient and 
further federal regulation unnecessary. Of- 
ficers of trade associations naturally enough 
bolstered this position and additionally 
pointed to some actions taken by their 
associations which were helping to solve 
certain industry problems, 


The state Insurance Commissioners testi- 
fied to the present adequacy of state regula- 
tion over the insurance industry. The 
Commissioners presented testimony to the 
effec. that the problems were not as great 
as Senator Langer supposed and that addi- 
tional federal legislation was unnecessary. 
The similarity of the state Commissioners’ 
testimony and that of company and trade 
association officials was obvious. 


Testimony by governmental officials and 
other interested parties was likewise infor- 
mative to the committee. For example, Mr. 
James O’Brien, Justice Department attor- 
ney, informed the committee concerning the 
status of the law to date. Another type 
of witness was an insurance agent who 
appeared individually and not in behalf of 
any company. He explained to the com- 
mittee the importance of the cancellation 
clause in a policy. 


Hearings were held in Illinois, Kansas, 
North Carolina, as well as Washington, 
D. C. The attorney in charge of the in- 
vestigation, Mr. James L. Miller, and Chair- 


“See U. 8. v. Littlejohn, 96 F. (2d) 368 
(1938). 
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man Langer journeyed outside Washington 
for the purpose of holding hearings because 
they felt firsthand valuable information 
would be obtained at these places. Attor- 
neys from the Federal Trade Commission 
and the Post Office Department accom- 
panied Mr. Miller and the senator on some 
of these trips. 

All of these parties have also worked 
closely together in Washington. This co- 
operation has two advantages: (1) The 
information gathered is mutually helpful to 
all since all are aiming toward the elimina- 
tion of the same deceptive practices, but 
each can use the information in his own 
way for his own department’s particular 
purposes; (2) the judiciary committee can 
have firsthand knowledge of the problems 
which the Federal Trade Commission can 
handle, the problems the Post Office De- 
partment can handle, and it can know if 
there are any other problems remaining 
which neither the FTC nor the Post Office 
can handle and which thus need federal 
legislation for their solution. 

The committee’s investigating staff has 
given thought to the following possible 
solutions of the problems found to exist 
to date: 


“1. Federal statute such as now enacted 
by some states prohibiting company from 
doing business in any state where not 
licensed, with heavy penalties for violation 
thereof. 


“2. Federal statute prohibiting use of 
United States mails to carry on insurance 
business in states where companies are not 
licensed. 


“3. Federal premium tax of five or ten 
percent on unauthorized business done 
through mails outside of state of domicile. 


“4. Federal statute imposing heavy pen- 
alties for misleading advertising. 


“ 


5. Tightening of federal procedure of 
Federal Trade Commission, with more 
speed between initiation of an action and 
its conclusion.” ® 


Most of these suggestions have objec- 
tions which make them inadequate to meet 
the problems at hand, but one may have 


considerable merit. One basic objection to 
several of the suggestions is the lack of 
selectivity. There are only a few com- 
panies indulging in deceptive and mislead- 
ing practices and to pass legislation which 
requires all companies to act in a given way 


*® Memorandum, Senate Judiciary Committee 
files, Senate Office Building, Washington, D., C. 
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for the purpose of eliminating the deceptive 
practices of a few companies is to over- 
legislate. Legitimate company operations 
would be hampered needlessly. Much ad- 
ministrative effort and taxpayers’ money 
would be wasted in regulating companies 
not needing the regulation. 


Such objection makes suggestions 1, 2 
and 3 of dubious merit. A federal statute 
prohibiting any company from doing busi- 
ness in any state where not licensed with 
heavy penalties imposed for violation thereof 
is to require many companies not presently 
guilty of offensive practices to obtain licenses 
in all 48 states or at least in a large num- 
ber of states. The larger companies today 
sell in most of the states in the union. This 
is not only an economic burden but a legal 
burden. Requirements for licenses differ 
in the several states, and a company may 
be legally organized in one state but not 
in another. A company reorganization 
might be necessary in order to obtain a 
license in every state in which a company 
does business. This is obviously a burden 
onerous to a company not presently engag- 
ing in practices which are deceptive. 


A federal statute prohibiting the use of 
the mails for the purpose of carrying on 
a mail-order insurance business in states 
where the companies are not licensed, as 
suggested in item 2 above, is likewise not 
selective for many of the reasons discussed 
above. It is another form of compulsory 
licensing. A mail-order company depends 
on the mails for its business. To deprive a 
company, not presently misusing the mails, 
of their use unless it goes to considerable 
expense and difficulty to obtain a license 
in most of the 48 states is unfair and 
unnecessary. 


Likewise, to impose a federal premium 
tax on unauthorized business done through 
the mails, as suggested in item 3, is not 
selective. The added tax would force any 
company doing a substantial amount of 
unauthorized business in a state to become 
an authorized firm. This means it would 
have to get a license and all of the above 
objections concerning compulsory licensing 
would come into play again. It might be 
well to add that in 1935 a bill, usually 
referred to as the Hobbs bill which at- 
tempted this very type of thing—compulsory 
licensing—failed to pass the Congress. Prac- 
tically every major insurance company in 
the United States lobbied against it. 


The order of the suggestions has been changed 
for ease in discussing them. 
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To impose a heavy federal penalty for 
the use of misleading advertising, as sug- 
gested in item 4 above, has the merits of 
selectivity—only the guilty are subject to 
corrective action—yet the suggestion has 
disadvantages. Its effect would be retro- 
active in nature. The advertising could 
not be stopped before it had been published. 
This means some people could be injured by 
it before the penalty was effective in taking 
the advertising off the market. Punishment 
of the wrongdoer may prevent him from so 
acting again, but it will not help the individ- 
ual who has relied upon the misleading 
advertising to his detriment. Of course, 
the statute would perhaps prevent some 
from breaking the law in fear of having to 
pay the penalty, but the operational effi- 
ciency of this psychology has been minim- 
ized by some. 


The suggestion has one further difficulty. 
It appears to be a suggestion for the pas- 
sage of a criminal law. The burden of 
proof being what it is in criminal law may 
make the use of such a statute practically 
as infrequent as the use of the present stat- 
ute making the fraudulent use of the mails 
a crime. A criminal law has disadvantages 
which suggest its inadequacy to solve the 
problems at hand. 


Suggestion number 5 to tighten the fed- 
eral procedure of the FTC and particularly 
to provide more speed between initiation 
of an action and its conclusion might have 
real merit. The FTC to date has been 
doing a good job and with a few added 
laws might be able to do still a better job. 
The FTC method has the advantage of 
being selective, and it is prospective in 
effect, being able to stop deceptive or mis- 
leading practices before they harm anyone. 
The method is flexible and the commission 
can respond to changing situations rapidly. 
However, before this suggestion is adopted 
serious thought should be given to a means 
of immunizing the commission, as much 
as possible, from political pressures. Also, 
some federal legislation might have to be 
passed to give the commission jurisdiction 
if a limiting jurisdictional view under Pub- 
lic Law 15 is taken by the courts when- 
ever they are presented with that question. 
All in all, the suggestion to use and im- 
prove the FTC method deserves serious 
consideration. 


So far the judiciary committee has not 
made any final recommendation for the 
passage of new laws, no doubt desiring to 


* Personal letter to writer, May 5, 1954. 
Misleading and Deceptive Practices 


wait to see just how effective the FTC’s 
present actions are in solving the problem, 
and to see if additional legislation is really 
in fact needed. However, the writer is con- 
fident that if the FTC runs into insur- 
mountable difficulties, the judiciary com- 
mittee will be standing by to make sure 
some solution is found to the social problem 
raised by the mail-order industry’s mis- 
leading and deceptive practices. The fed- 
eral government is not going to let this 
problem continue to plague the American 
public. 


Company Actions 


It will be recalled that all insurance com- 
panies engaging in the sale of accident and 
health policies as well as correlative policies 
have a vested interest in finding a solution 
to the problem under discussion. Some of 
the companies and their trade associations 
are seriously interested in the problem. 
Others are not. 


The less interested companies are fighting 
the idea that there is a problem, as well as 
fighting federal officials who are suggesting 
more federal regulation. It is submitted 
that if these companies were to entertain 
the idea that there might be a problem, they 
would be more successful in their sword- 
clashing with the federal government. 


The extent to which companies are satis- 
fied with the status quo and are unwilling 
to admit there is a problem worthy of their 
time, consideration or action may be large. 
Mr. Jasper M. Rowland, director of in- 
dustry relations of the Better Business 
Bureau suggests that there may be some 
300 executives throughout the nation think- 
ing this way. In the following quotation 
he succinctly summarizes their position and 
states what is going to happen if they 
continue to maintain it: 


“After having visited personally some 300 
executives nation-wide, I believe it is fair 
to say that they are satisfied in general with 
their regulation by state insurance depart- 
ments (which differ considerably in their 
requirements and enforcements). These 
executives fear also any trend toward Fed- 
eral control but it appears likely that the 
first steps in that direction may result from 
the current Washington proceedings.” “ 

Incidentally, the Better Business Bureau 
is doing everything in its power to educate 
the public concerning accident and health 
insurance and to show the need for the 
public to accept some responsibility to make 
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sure it is buying a good product. The 
bureau recently published a pamphlet en- 
titled “Facts You Should Know About 
Accident and Health Insurance.” If mem- 
bers of the public were to read it and follow 
its advice, they would be the benefactors. 
The bureau has also been encouraging 
many companies to take similar actions to 
help educate the public, but somewhat 
futilely. Again in Mr. Rowland’s words: 


“We have long been urging insurance 
companies to support this type of work but 
the response to our suggestions has not 
been encouraging.” ” 


Though there are some companies ap- 
parently not accepting their full responsi- 
bility for cleaning their industry’s own back 
yard, there are a few who are very willing 
to face the problem. They are enthusi- 
astically interested. Such interest is most 
heartening. 


These interested companies are calling 
their highest officials together to consider 
the problem and are seeking a solution.® 
Some of their actions taken so far and some 
of their contemplations follow. 


These companies plan to urge the state 
Insurance Commissioners in states where 
offending companies are located to enforce 
their insurance laws more strictly in order 
to eliminate the deceptive and misleading 
practices. They thus seek at the state level 
to get at the heart of the problem, 


The companies also plan to publish infor- 
mation which will help educate the public 
about realistic accident and health insur- 
ance. They realize that those presently 
engaged in deceptive practices often do 
more advertising than companies not so 
engaged. The public may be unaware of 
what good advertising is. It is hard to 
know the wrong if you do not know the 
right. Thus they are planning a compre- 
hensive advertising campaign to educate the 
public. 


Some of the insurance trade associations 
have been enlisted by the companies to help 
in this project. The associations are pub- 


® Cited at footnote 66. 

* One hundred Life Insurance Agency Man- 
agement Association companies met in Chicago 
April 911, 1956. On April 9, Mr. Thomas R. 
Pansing, Insurance Director of Nebraska, ad- 
dressed the group and subsequently participated 
in a discussion concerning the new rules govern- 
ing advertising of accident and sickness insur- 
ance as adopted by the NAIC. 

* The FTC trade practice rules are applicable 
only to mail-order insurance companies and 
thus are not applicable to agent companies. The 


lishing pamphlets and seeing that they are 
distributed to the public appropriately. 
Some of the pamphlets are copies of 
speeches made by company presidents; 
others are written by officials of the trade 
associations. Also, the associations are in- 
creasing their contacts with members of 
the public in an effort to educate them. 
Discussions with both individuals and groups 
are being held. 


The companies are also keeping in close 
contact with the governmental officials con- 
cerned: with the problem. They advise 
governmental officials of their positions con- 
cerning remedies recommended by these 
officials and suggest other remedies them- 
selves. 


Several trade associations also have worked 
with governmental officials. Officers of the 
trade associations have held informal dis- 
cussions with Post Office Department of- 
ficials endeavoring to get their thoughts 
on a fair set of rules to which trade asso- 
ciation member companies could adhere. 
Some of the trade associations are con- 
sidering the formation of codes of ethics.” 
Members of the associations will adhere 
to these codes and thus set the example 
for nonmembers to follow. Governmental 
officials and company leaders can point to 
the codes and say to nonmembers: “This 
is what these well-known and successful 
companies are doing; why don’t you do the 
same?” 


These company and trade association 
actions are gratifying. Perhaps even more 
can be accomplished by the companies and 
associations as they continue to work with 
the problem.” 


Probably the most important point to 
draw out of this discussion is that some 
“interested” companies are seriously work- 
ing to eliminate the “bad apples” in their 
industry. This is heartening. The only 
disheartening feature about company actions 
to date is that there are too few companies 
“interested,” and those interested may be 
acting too slowly. The conservative nature 
of insurance companies, however beneficial 


companies mentioned in the text which are con- 
sidering the adoption of the codes of ethics are 
agent companies. 

7 One very interesting suggestion was made 
recently by Mr. John Alan Appleman. His 
thoughts are set out in the March, 1956 issue 
of The Spectator, at p. 44. He recommends an 
industry policeman to censor advertising and 
policies for misleading characteristics. He also 
points out that such a policeman could work to 
secure needed legislation in the field. 
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that nature is in most instances in relation 
to insurance, may be detrimental to them 
in regard to the social problem they are 
now facing. 


Conclusion 


This article has discussed a social problem 
which needs a solution. Many people are 
interested in finding a solution. Depending 
on one’s philosophy of government, he will 
favor one solution over another. Some 
favor federal action, some state action, some 
company action, and others see a necessity 
for a permutation or combination of all 
three. 


However, the important point is not who 
acts, but that effective action be taken, The 
problem should be solved. It has been 
shown that the states, the federal govern- 
ment and the companies are all taking 
some action. Only time will tell if their 
present actions are sufficient. All could do 
more and should do more if the problem is 


A REPORT TO THE READER————_— 


tomer. The ramifications of this particular 
problem are prolific sources of difficulty. 
An agent should know exactly what he is 
doing when, in talking to a prospective 
insured, he uses such expressions as “Don’t 
worry, I'll take care of it for you” or 
“Forget about your insurance, it’s in my 
hands now.” 


Potential liability always lurks in the use 
of loose language, and mistakes in an agent’s 
office, especially in the handling of routine 
applications for insurance, can be costly. 


That the insurance agent has a legal 
obligation to act with reasonable diligence 
in effecting insurance is well illustrated 
in the Alaskan case of Coffey v. Polimeni, 
cited before, which deserves more than 
passing mention. 


Polimeni brought this action against Coffey 
for the latter’s failure to properly handle 
an application for fire insurance. The com- 
plaint contained two causes of action—one 
for negligence and the other for the breach 
of an alleged promise to obtain insurance. 
The lower court dismissed the second 
cause, but allowed the case to go to the 
jury on the question of negligence. A ver- 
dict was returned against the agent Coffey 
in the amount of $9,200. It is interesting 


Misleading and Deceptive Practices 


not soon solved. The public is being de- 
ceived and misled, and serious economic 
and social hardships are resulting. Surely 
this should not be allowed to continue. 


Those citizens who are victims of the 
deceptive or misleading practices have asked 
the governments to stop such practices. 
As responsible citizens they have an added 
duty to try to understand accident and 
health insurance, its problems and its pit- 
falls. They should be alert to purchase 
only insurance which they fully understand 
and which in reality covers their insurance 
needs. Were the purchasers to boycott 
“bad” insurance, it would cease to exist. 


All parties interested have a responsibility 
to help solve the problem. The public 
must seek to buy only “good” insurance. 
The companies must seek to provide the 
same and help the public understand it. 
The governments need to help both the 
industry and the public in reaching a sound 
solution to the problem. [The End] 


Continued from page 228 





to note that Coffey had procured fire insur- 
ance for Polimeni on two previous occasions. 


Through a local school teacher of Anchor- 
age, Alaska, Polimeni, an illiterate with an 
imperfect understanding of English, on 
March 30, 1948, wrote the agent Coffey re- 
questing that he be furnished information 
relative to procuring fire insurance on his 
restaurant located in South Naknek, Alaska. 
Coffey on April 9, 1948, responded giving 
the rate for the insurance on the building 
and contents, and requested a description of 
the property. Polimeni complied by letter 
dated April 17, 1948. This letter, which was 
considered by the court to constitute an 
application for insurance, was received in 
Coffey’s office by the office manager, who 
handed it to the fire insurance girl with 
instructions to write Polimeni for a break- 
down of insurance desired. The girl mis- 
placed the letter, failing to answer it. The 
letter was not referred to Coffey himself. 


A couple of weeks later (about June 1, 
1948) Polimeni wrote Coffey again, asking 
why he had not heard about his insurance. 
The office manager instituted a search in 
the office for the letter, which she recalled 
receiving. 

On June 4 the agency wrote Polimeni: 
“We are in receipt of your letter of June 
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Ist in regard to your insurance. We wrote 
you the following letter, mailed April 9, 
1948, but evidently it was lost, so we will 
quote same ” Then a copy of the 
April 9 letter asking for a description of 
the property was attached. To add to the 
difficulty, there was no regularly scheduied 
mail communication between Anchorage 
and Naknek, and the record did not show 
whether Coffey’s last letter reached Polimeni. 


Between June 10 and 15 Polimeni went 
fishing, leaving the restaurant in charge of 
another man. This gentleman, because 
business was poor, closed down and went 
fishing himself. 


On or about July 20 the main restaurant 
building, the equipment and stock were 
completely destroyed by fire while Polimeni 
and his friend were looking for King 
Salmon. 


The court believed that Coffey was grossly 
negligent in his handling of the application. 
This position is substantiated by Coffey’s 
letter to Polimeni of July 23 (subsequent 
to the fire but before Coffey knew that 
it had happened) in which Coffey apologized 
for “having mislaid your letter of April 17 
giving us the details of the property you 
wish to have insured.” This letter con- 
cluded with a request for a breakdown 
“so we may issue your policies.” The court 
thought that this remark could be taken 
as indicating not only that Coffey regarded 
the risk as insurable, but that the agent 
had been in a position all along to obtain 
the coverage applied for. 


In addition, the testimony of a broker 
of long experience and recently employed 
in Coffey’s office did great damage to the 
agent’s position. The broker testified that 


LIFE INSURERS’ STAFFS INCREASE 


Nearly 400,000 men and women were 
employed full-time in the life insurance 
business at the start of this year, the 
Institute of Life Insurance reports. 

A survey just completed by the insti- 
tute shows 398,300 employees on Janu- 
ary 1, a rise of 14,000 over a year ago 
and 137,000 more than ten years ago. 


The postwar increase in personnel has 
not been as sharp as the rise in buying 
and ownership of life insurance, how- 
ever, with the result that the work ac- 
complished per employee has increased 
materially in these years. 


“While the home office ranks have in- 
creased by 59 percent in the years since 


there was enough information in Polimeni’s 
letter of April 17 (the misplaced one) to 
permit the required insurance to be written. 
The broker further stated that it wasn’t 
necessary or customary for Coffey to await 
receipt of the requested breakdown before 
arranging for the coverage. A wire to 
Seattle could have arranged matters. 


Coffey’s attorney argued that, assuming 
negligence on the part of the agent, the 
correct rule is nevertheless that no action 
will lie against an agent for delay in acting 
on an application where no breach of legal 
duty to obtain insurance appears. How- 
ever, the court rejected this view by stat- 
ing that the agent owes the applicant for 
insurance what amounts to a legal obli- 
gation to act with reasonable promptness 
on his application, either by providing the 
desired coverage or by notifying the ap- 
plicant of the rejection of the risk so that 
he may not be lulled into a feeling of 
security or put to prejudicial delay in 
seeking protection elsewhere. 

The appellate court affirmed the lower 
court’s judgment in the amount of $9,200 
in favor of Polimeni, who applied for in- 
surance and never did get it, and against 
Coffey, the agent who was held responsible 
for the failure of his office to observe a 
fundamental concept in the business. 

I have reviewed two examples of situa- 
tions in which agents found themselves in 
difficulty because, for one reason or an- 
other, the job which anyone has a right 
to expect of the agent was not accomp- 
lished. In one case the agent failed to 
obey the instructions of his company, and 
in the other there was an inexcusable delay 


in the handling of an application for in- 
surance. [The End] 


the end of World War II, the amount 
of life insurance handled by them has 
increased 145 percent,” the institute said. 
“At the same time, while the agency 
sales and field service ranks have in- 
creased by 51 percent in these same 
years, the annual purchases of life in- 
surance have risen by 235 percent.” 


This record of increased productivity 
is credited to continuous increases in 
worker effectiveness through greater use 
of office machinery and improved office 
methods. There was one home office 
employee for each $1.9 million of life in- 
surance in 1945, while at the start of this 
year there was one employee for each 
$2.9 million. 





N ICHIGAN—An amendment to the 

workmen’s compensation act provided 
extended benefits for total and permanent 
disability. A permanently and totally dis- 
abled person receiving compensation for 
loss of a specific bodily member at the time 
the amendment became effective was en- 
titled to extended benefits.—In an opinion 
dated January 13, 1956, the Attorney Gen- 
eral declared that those persons who are 
totally and permanently disabled, within the 
definitions of both Sections 8a and 10 of the 
workmen’s compensation act, are entitled 
to the extended benefits (from the second 
injury fund) provided for by the 1955 
amendment to Section 9 of the act. The 
effective date of this amendment was June 
25, 1955. The director of the Michigan 
Workmen’s Compensation Department posed 
the question of whether a person receiving 
compensation for the loss of an arm at 
less than the rates in effect as of the 1955 
amendment, and who previously suffered 
the loss of an eye, was entitled to the ex- 
tended benefits. The Attorney General 
noted that the only difference between this 
question and the one decided in the Janu- 
ary opinion was that the pers«cn involved 
in the present question was not receiving 
payments for total and permanent disability 
but rather for the loss of a specific bodily 
member. 


Section 8a of the workmen’s compensa- 
tion act provides in part: 


“If an employee has at the time of injury 
permanent disability in the form of the loss of 
a hand or arm or foot or .leg or eye and at 
the time of such injury incurs further perma- 
nent disability in the form of the loss of a 
hand or arm or foot or leg or eye, he shall 
be deemed to be totally and permanently dis- 


Attorneys General 


abled and shall be paid . . . compensation 
for total and permanent disability after 
subtracting the amount of compensation 
received by the employee for both such 
losses. The payment of compensation un- 
der this section shall begin at the conclu- 
sion of the payments made for the second 
permanent disability.” (Italics supplied.) 


The applicable provisions of Section 9 
follow: 


“Any person who is permanently and 
totally disabled and is receiving payments 
of workmen’s compensation which are pay- 
able to such person in amounts per week of 
less than is presently provided in the work- 


men’s compensation schedule of benefits 
for permanent and total disability and for 
a lesser number of weeks than the duration 
of such permanent and total disability shall 
hereafter receive weekly, without applica- 
tion [extended benefits]. 


In order for a person to be entitled to 
the extended benefits of Section 9, the At- 
torney General declared, it is not necessary 
that the person be receiving payments for 
permanent and total disability. The statute 
states that a person must be permanently 
and totally disabled and receiving payments 
of workmen’s compensation at less than the 
present rate. The person involved in the 
present question was held to be perma- 
nently and totally disabled and, inasmuch 
as he was receiving payments at less than 
the rates in effect after the 1955 amend- 
ment to Section 9, he was entitled to the 
extended benefits. 


The Attorney General added that since 
the person under consideration was totally 
and permanently disabled prior to the effec- 
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tive date of the extended benefits and since 
he was receiving payment at less than the 
rates in effect at that time, he was entitled 
to the extended benefits as of the effective 
date of the amendment bestowing the bene- 
fits, namely, June 25, 1955.—Opinion of the 
Michigan Attorney General, March 2, 1956. 


oe ee mutual insurance com- 
panies cannot write accidental death 
policies on the lives of their insureds.—The 
Chairman of the Texas Board of Insurance 
Commissioners asked whether county. mu- 
tual insurance companies can write acci- 
dental death policies. In giving his answer, 
the Texas Attorney General referred to Ar- 
ticles 17.01 and 17.25 of the Texas Insur- 
ance Code which limit county mutual com- 
panies as to the types of protection they 
may offer. Article 17.01 specifically limits 
the subject matter of insurance to such 
hazards as rural and urban dwellings, fam- 
ily vehicles, musical instruments, etc. Sec- 
tion 1 of Article 17.25 reads: 


“Section 1. Regulation. County Mutual 
insurance companies operating under the 
provisions of this Chapter shal! be author- 
ized to write insurance against loss or dam- 
age from any hazard provided therein or 
that any other fire or windstorm insurance 
company operating in Texas may write on 
property described in Article 17.01 of this 
Chapter. County mutual insurance companies 
qualifying to write casualty lines for state- 
wide operation may write all lines of auto- 
mobile insurance, provided that no such 
company shall assume a risk on any one 
hazard greater than five (5%) per cent of 
its assets, unless such excess shall be promptly 
reinsured.” (Italics supplied.) 


The Attorney General noted that the 
above italicized phrase does not embrace 
accident insurance, It does not authorize a 
county mutual to engage in the casualty 
field generally, but rather in casualty lines 
with limitations. Because of the specific 
limitations of Articles 17.01 and 17.25, he 
concluded that the legislature did not in- 
tend to authorize county mutual insurance 
companies to write accidental death poli- 
cies on the lives of their insureds.—Opin- 
ton of the Texas Attorney General, March 
13, 1956. 


ASHINGTON—A school district may, 
under some factual situations, be Jiable 
for the injury incurred by a school ;atrol- 
man while he is on duty. Authority rests 
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in a district to insure members of school 
patrols and to protect itself by liability in- 
surance.—The following questions were asked 
of the Attorney General by the Managing 
Director of the Washington State Safety 
Council: 


(1) Is a school district liable for the 
injuries incurred by a school patrolman 
while he is on duty? 


(2) Can a school district use district 
funds to insure the personnel on its school 
patrol? 


(3) Are school districts permitted to in- 
sure themselves against liability arising out ¢ 
of accidents occurring during such school 
activities as auto mechanics, driver educa- 
tion classes and industrial arts: 


In answering question (1) the Attorney 
General referred to Section 4.08.120 of the 
Revised Code of Washington which pro- 
vides in part: 


“An action may be maintained against a 

school district for an injury 

to the rights of the plaintiff arising from 

some act or omission of such public cor- 
poration.” 


He noted that an exception is made by 
Section 28.58.030 of the Revised Code of 
Washington where such injury results from 
the use of athletic apparatus or appliances 
or manual training equipment. However, 
he stated that the activities of the school 
patrol are not within the terms of this 
exemption statute, and that it is possible 
that a school district could incur liability 
by a failure to properly train or supervise 
the school patrol personnel. 


In regard to question (2) he stated that 
Section 46.48.160 of the Revised Code of 
Washington provides, in part, that school 
districts have specific authority to insure 
members of school patrols. 


In answer to question (3) the Attorney 
General declared that school districts have 
implied authority to protect themselves by 
liability insurance. He said that school dis- 
tricts should make certain that they are 
adequated insured against liability which 
may arise from accidents occurring in con- 
nection with driver training courses. Whether 
or not the exemption from liability for in- 
juries sustained in connection with manual 
training equipment includes accidents oc- 
curring in connection with auto mechanics 
or industrial arts classes is doubtful— 
Opinion of the Washington Attorney General, 
March 26, 1956. 
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Group Life Insurance Regulations 
Issued in Connecticut 


New rules and regulations concerning 
group life insurance have been promulgated 
by the Connecticut Insurance Commis- 
sioner. The “group plan” of life insurance, 
which is mentioned in Section 2134¢ of the 
1953 Supplement to the Connecticut Gen- 
eral Statutes, is defined as one consistent, 
except for certain modifications, with the 
Group Life Insurance Definition and Group 
Life Insurance Standard Provisions adopted 
by the National Association of Insurance 
Commissioners. 


The regulations provide in part that “no 
such policy of group life insurance may be 
issued to an employer or to the trustees 
of a fund established by the employer, or 
to a labor union, or to the trustees of a 
fund established by two or more employers 
in the same industry or by two or more 
labor unions, which provides term insur- 
ance on any person which together with 
any other term insurance under any such 
group life insurance policy or policies ex- 
ceeds $20,000, unless 150% of the annual 
compensation of such person from his em- 
ployer or employers exceeds $20,000, in which 
event, all such term insurance shall not exceed 
$40,000 or 150% of such annual compensa- 
tion, whichever is less.” 


Foreign Insurance Companies 
Must File Bond in Alaska 


All licensed foreign insurance companies 
writing coverage on Alaska risks must file 
a $20,000 bond with the Alaska Insurance 
Commissioner, said bond to run to the Com- 
missioner or his successors in office. This 
is the requirement of Alaska Insurance De- 
partment Ruling No. 1-56, which follows: 


State Department Rulings 
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“WHEREAS, Chapter 71 SLA 1955 re- 
quires, among other things that every nonresi- 
dent corporation, firm, partnership, association, 
joint venture, person and other business 
entity file with the Tax Commissioner an 
affidavit of the estimated gross business 
receipts for the current tax year and file 
with the Tax Commissioner a bond or 
other security approved by the Attorney 
General of Alaska in a sum equal to twice 
the estimated amount of such taxes“and 
license fees, etc. as may be due and owing 
the Territory, and 


“WHEREAS, approval has been granted 
by the Attorney General authorizing all 
licensed foreign insurance companies, com- 
plying with the provisions of Section 42-1-24 
ACLA 1949 (Sec. 7, Chapter 22 SLA 1937, 
the filing of a bond in the amount of 
$20,000 with the Insurance Commissioner) 
and all other statutory requirements, to be 
hereafter granted a waiver of the bonding 
requirements of Chapter 71 SLA 1955, and 
granted a waiver of the bonding require- 
ments of Chapter 71 SLA 1955, and 


“WHEREAS, it is deemed to be in the 
best interests of the public and the Terri- 
tory of Alaska to allow the waivers already 
granted pursuant to Chapter 71 SLA 1955 
by the Attorney General to continue in 
force, and 


“NOW, THEREFORE, IT IS HERE- 
BY ORDERED, that all licensed foreign 
insurance companies writing coverage on 
Alaska risks file a bond in the amount of 
$20,000 with the conditions of Section 42-1- 
24 ACLA 1949 and all other lawful require- 
ments included therein, not later than June 
30, 1956, said bond to run to the Insurance 
Commissioner in his official capacity and 
his successors in office.” 
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Index Volume 


Examination of Insurance Companies. Edi- 
ted by Adelbert G. Straub, Jr. New York 
State Department of Insurance, 61 Broad- 
way, New York 6, New York. 1955. Volume 
7, 991 pages. $15. 


The value of Examination of Insurance 
Companies will be greatly increased by the 
availability of this seventh volume, which 
provides a complete and exhaustively cross- 
referenced index to the wealth of factual, 
descriptive and explanatory material in the 
other six volumes. It is a clear and mean- 
ingful presentation, in topical outline, of 
every subject discussed in this work on the 
business of insurance and its supervision. 
The index will serve adequately as a practi- 
cal reference in the .consideration of any 
subject, should the volume in which it is 
fully treated not be readily availavle. 


Consolidated alphabetic listings of chap- 
ters and contributing authors facilitate refer- 
ence to a particular author’s treatment or 
to a comprehensive presentation of a given 
subject. 

The main topical index enables users 
to locate dis¢ussions on specific topics, or 
phases or aspects of any subject in the 
various volumes. There is a statutory refer- 
ences section which supplements and comple- 
ments the nearly 40 pages of substantive 
references to the insurance law which are 
contained in the topical index. 


The consolidated alphabetic list of cases 
(by both plaintiff-defendant and defendant- 
plaintiff) gives citations and annotations. 
Subentries under plaintiff-defendant indicate 
the subject under discussion where the 
ruling of decision is quoted in the other 
six volumes. Also included are the special 
listings—substantively annotated—of depart- 
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mental circular letters and regulations, of New 
York State laws other than insurance, and of 
federal laws whose pertinence to the business 
of insurance is discussed in Examination of 
Insurance Companies. 


A Pressing Social Problem 


Economic Needs of Older People. John J. 
Corson and John W. McConnell. The Twen- 
tieth Century Fund, 330 West 42nd Street, 
New York 36, New York. 1956. 533 pages. 
$4.50. 


This study is a survey of one of the na- 
tion’s most compelling social problems. Any 
person, in a public or private capacity, who 
is interested in any phase of the pressing 
problem of older persons in our society— 
or in his own future—will find this book 
a source of authoritative and useful infor- 
mation. 

Of the increasingly large sector of our 
population over 65, it is estimated that 36 
per cent have no income of their own; 38 
per cent have a yearly income under $1,000; 
and 11 per cent have an income between 
$1,000 and $2,000. Fifteen per cent have an 
income of $2,000 or more. 

The study gives a comprehensive survey 
of the entire problem of older and retired 
persons, with an emphasis on economic 
factors. The following facts highlight some 
of the findings of the 500-page report. 


Older persons (those over 65) are steadily 
increasing in number in relation to the total 
population. Since 1900 the number of per- 
sons 65 and over in the United States has 
quadrupled, while the total population has 
only doubled. Their number is now close 
to 14 million. Fifty-two per cent are women 
and the proportion of women is even greater 
among persons aged 70 and over. Most of 
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the women and one.third of the 
widowed, divorced or single. 


men are 


An analysis of the over-all financial status 
of older people shows that: (1) More aged 
persons are in the low-income groups than 
would be expected from their proportion 
in the population; (2) old people constitute 
a smaller-than-proportionate share of all 
persons in the middle-income groups; and 
(3) on the other hand, the aged make up 
a larger-than-proportionate share of persons 
in the high-income group. 


Two causes of unemployment strike older 
workers hardest—the replacement of human 
skill by machines and the relocation of 
plants. The chief barrier, however, to em- 
ployment for older workers seems to be the 
widely held belief that men or women who 
have reached a certain arbitrary age are not 
going to make good workers regardless of 
the fact that individual abilities vary ir- 
respective of age. 


Satisfaction with their conditions of re- 
tirement, whether voluntary or involuntary, 
seems to vary with income levels. Seventy- 
three per cent of people with an income of 
$5,000 or over expressed general satisfaction 
with retirement status; but of those with 
incomes between $1,000 and $2,000, only 52 
per cent liked it, and of those with less than 
$1,000, only 38 per cent found retirement 
satisfactory. 

Most of the older people who are still at 
work live where they have spent their active 
In New England, the aged constitute 
a larger proportion of the total population 
than elsewhere. Southern California, pen- 
insular Florida, and eastern Texas are the 
principal areas to which old people have 
migrated in the past two decades. The pro- 
portion of the aged in the population of 
California and Florida—7.9 and 7.6 respec- 
tively—is still below that of the national 
average. 


lives. 


As a result of the shift of population from 
farm to city, four fifths of the aged live 
in cities and towns. Among unmarried 
older persons, the proportion is even higher. 
Relatively few of the larger cities, however, 
attract significant numbers of elderly men 
and women from elsewhere. The exceptions 
are Los Angeles, San Diego, Seattle, Dallas, 
Houston, Memphis, Atlanta, Miami and Jack- 
sonville. State capitals and university towns 
seem to attract old people and to afford -the 
type of life sought by those who migrate. 


About 80 per cent of the persons in the 
nonfarm population over age 65 maintain 
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Of these, 68 per 
cent own the homes in which they live, as 
compared with 53 per cent of the total 
population. 


independent households. 


Accompanying the study is a report of the 
Twentieth Century Fund’s special Commit- 
tee on the Economic Needs of Older 
People, which is headed by Arthur H. 
Dean of the law firm of Sullivan and Crom- 
well. This group of experts in the field has 
reviewed the findings and made recommen- 
dations of central principles aimed at help- 
ing to solve some of the problems discussed. 
The committee report is carried as the final 
chapter of the study. 


The committee advocates a three-pronged 
program shared by the individuals them- 
selves, by employers and unions, and by the 
government to meet the problems of eco- 
nomic insecurity faced by older people today. 

While generally approving the federal 
social security and other programs, the 
committee feels that the government should 
also include provisions for income to totally 


and permanently disabled persons, including 


The 


government to 


committee further 
study the ad- 
feasibility of a 


those under 65. 
urges the 
scale 


ministrative sliding 


of social security payments, so arranged 
to whom work was offered 
would always find it profitable to take it. 


that a person 


measures to insure ade- 
security, the committee 


believes, older people must be provided with 


In addition to 
quate economic 
services which will promote their general 
well-being, such as homemaking assistance 
in their own homes or placement in appro- 
priate foster homes at their own or public 
expense. 

Discussing the role of the individual in 
providing stability for old age, 
the committee says that each person has the 
responsibility—as a right and a duty—of 


financial 


making whatever contribution he can to- 
ward his own support and that of his family 
during the later years of life. Equally im- 
portant is the principle that the individual 
must have adequate opportunity to earn. 


Both employers and unions should en- 
deavor to provide greater opportunities for 
the productive employment.of older people 
who can and want to work. The committee 
questions the rigidity of retirement systems 
as presently established. A contributory 
retirement plan offers employees a syste- 
matic way to accumulate savings and is 
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in keeping with our traditions of individual 
initiative and thrift. 


Experience has demonstrated that govern 
ment must play a basic role in providing for 
the well-being of older people not only in 
social security programs but also in control- 
ling inflation, regulating investment of pri- 
vate pension reserves, and in other ways. 

A majority of the committee recommends 
that old-age and survivors insurance be ex- 
tended to 


persons. 


cover all gainfully employed 
The committee finds no present 
need to alter arrangements for financing 
federal old-age and survivors insurance. It 
recommends that Congress appoint an ad- 
visory council representing workers, in- 
and the general public to consider 
potential methods of long-range 
financing in the light of purposes and needs 
of the program and the best interests of 
our economy. The committee believes that 
the states should assume an increasing share 
of the financial responsibility for public 
assistance to needy old people. 


The 


dustry 
various 


Twentieth Century Fund was es- 
tablished in 1919 by the late Edward A. 
Filene. It is an endowed foundation for 
research and public education on current 
economic and social questions. For many 
of its major surveys, the trustees appoint 
a committee of authorities with a wide 
range of political and economic background 
in the field concerned. A special research 
staff prepares its own report. Then, on the 
basis of the reasearch findings, the com- 
mittee formulates a program of recom- 
mended action. 


Casualty Investigations 


Casualty Investigation Check Lists. Patrick 
Magarick. Central Book Company, Inc., 
261 Broadway, New York, New York. 1955. 
255 pages. 

This book is intended to be used as a 
practical working guide for the investigator 
of negligence claims and for attorneys who 
practice negligence and compensation law. 
Because it was fashioned as a usable tool, 
it has been shorn of all extraneous matter 
and is made up of investigation check lists 
only. 

The book will cover most of the usual 
situations confronting the average claims 
man or negligence attorney and make his 
investigations better and more compre- 
hensive, avoiding unnecessary call-backs 
and time-consuming re-investigations. 


No lists can be so complete as to cover 
every possible contingency. The field is 


entirely too vast. Contrariwise, very few 
cases will call for the complete and detailed 
investigations outlined in this book. It is 
obvious, therefore, that judgment must be 
used in applying whatever may be pertinent 
in the check lists to the accident under 
investigation. 


Civil Procedure 


American Civil Procedure. William Wirt 
Blume. Prentice-Hall, Inc., Englewood Cliffs, 
New Jersey. 1955. 432 pages. 

This casebook is an analysis of substan- 
tive law for procedural purposes. First, 
all types of relief available in the courts 
are identified and classified. Second, the 
substantive conditions, legal and factual, 
on which each type of relief may be ob- 
tained, are identified and classified. After 
a particular claim for relief is analyzed in 
this manner, it is necessary to consider the 
procedural steps that must be taken to show 
to a court that all substantive conditions of 
the relief sought have been met. An im- 
portant use of this analysis is to show the 
relationship that exists between procedural 
and substantive law. It should be noted, 
however, that many procedural conditions 
of relief can be understood without reference 
to substantive law. 

The procedural conditions dealt with in 
this book, while not related to substantive 
conditions of relief, are discussed in rela- 
tion to the specific types of relief identified 
and classified. As a part of this study a 
digest was made of all statutes and court 
rules regulating pleading, joinder, and judg- 
ment record. 


Housing Projects 


Life Insurance Housing Projects. Robert 
E. Schultz. Richard D. Irwin, Inc., Home- 
wood, Illinois. 1956. 154 pages. $4. 


This volume presents the results of a 
painstaking investigation of all major hous- 
ing developments undertaken by legal re- 
serve life insurance companies in the United 
States in the last 30 years. ,The broad pur- 
pose of the study was to ascertain whether 
this type of investment has measured up 
to the expectations of those who have re- 
garded housing projects as a particularly 
promising outlet for life insurance funds. 
The. investigation was focused on four 
significant aspects of the subject: legal 
limitations and restrictions; impact on basic 
investment objectives and standards of life 
insurance companies; social and technical 
problems; and financial experience. 
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In examining. the statutory framework 
within which life insurance housing invest- 
ments must be made, the author did not 
confine his attention to the legal effect of 
the laws of the state in which a particular 
company might be domiciled, but he also 
considered the influence of the statutes of 
other states in which the company might 
transact business. The general character- 
istics of equity housing investments were 
measured against tlie basic investment stand- 
ards of life insurance companies in an effort 
to assess within broad limits the suitability 
of such investments for inclusion in the 
over-all portfolio. The social and technical 
problems encountered by the companies in 
the construction and manAgement of their 
housing projects were sought out by inter- 
views with company officials and by analysis 
of operating records. Finally, the financial 
experience of each individual project was 
carefully traced and the results, supported 
by a complete statistical breakdown of such 
experience, are summarized in the volume. 
The author is associate professor of 
finance and insurance, University of South- 
ern California. His book is the fifth in the 
“Studies” series of The S. ‘S. Huebner 
Foundation for Insurance Education. 


RTICLES 


Articles of interest 
legal publications 


in other 


Settlement Options in Business Insur- 


ance .. The term “business insurance” 
refers to life insurance owned by a business 
entity, or by an owner or employee thereof, 
purchased for the purpose of providing cash 
or a fund that will be payable when or 
after the insured dies or when the policy 
matures or is surrendered either as protec- 
tion against financial loss that the insured’s 
death may cause, or to enable the owner 
or business to fulfill an obligation to make 
some payment or to improve the cash or 
credit position of the owner or business. 
The term “option settlements” refers to 
those rights granted in the insurance con- 
tract or by company practice to have insur- 
ance proceeds held by the issuing insurance 
company under a debtor-creditor relation- 
ship and paid out in periodic payments. 
There are four basic options:, installments 
for a fixed period, installments for a selected 
amount, annuity for life, and proceeds left 
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at interest. After making his conclusions, 
the author, associate counsel of State Mutual 
Life 
maintains 


Assurance 
that if settlement 
used, they will be used in a fair and proper 
manner without resulting danger or 
difficulty—McKay, “The Use of Settlement 
Options in Business Insurance Cases,” Jour- 
nal of the American Society of Chartered Life 
Underwriters, Winter, 1955. 


Worcester, 
options 


Company of 


are 


and 


Attorney General’s Opinions . . . The 
opinions of the attorney general have been 
compared to judicial decisions. However, 
the questions presented to the attorney 
general do not generally contain an issue 
of fact which in the actual ad- 
ministration of a law, but involve problems 
in the interpretation and application of a 
statute. The factor which makes the opin- 
ions of such great importance is that the 
executive departments act upon this legal 
advice in the general administration of the 
government and enforcement of the law. 


has arisen 


The article discusses legitimate subjects 
for such an opinion and what the reception 
of such opinions is in the courts. The courts 
consider the opinions of the attorney general 
more than merely advisory. They do not, 
however, consider themselves bound by, and 
will not hesitate to disregard, an objection- 
able opinion. However, the rule of the Su- 
preme Court to uphold the interpretation 
of a statute by those who enforce it is 
certainly a wise rule, and under it the 
opinions of the attorney general will as- 
sume added significance to the entire legal 
profession. 


The author is an associate professor of 
law at Temple University—Surrency, “The 
Legal Opinions of the Attorney General of 
the United States: Their Application in 
the Courts,” Temple Law Quarterly, Fall, 
1955. 

Medico-Legal Problems . . . Some know- 
ledge of medicine is necessary, in order to 
do justice to the client’s interest, whenever 
a lawyer appears for a plaintiff or a de- 
fendant in a personal injury lawsuit. The 
author, a member of both the New York 
and Brooklyn bars, recommends several 
books, including a medical dictionary, texts 
on anatomy, orthopedics and a medical di- 
rectory. Helpful hints are given on the 
handling of the expert witness—the physi- 
cian—and information is given on which 
points of the testimony should be em- 
phasizéd.—Halpern, “Medico-Legal Prob- 
lems,” University of Pittsburgh Law Review, 
Fall, 1955. 
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Lawyer Not Officer of Court 
Within Federal Statute’s Meaning 


A lawyer is not an “officer” of the court 
within the meaning of 18 USC Section 
401(2), which empowers a court to punish 
as contempt the misbehavior of its officers 
in their official transactions. This was the 
holding of the United States Supreme Court 
in Cammer v. U. S., in an opinion dated March 
12, 1956. 


Section 401 provides as follows: 


“A court of the United States shall have 
power to punish by fine or imprisonment, at 
its discretion, such contempt of its authority, 
and none other, as— 


“(1) Misbehavior of any person in its 
presence or so near thereto as to obstruct the 
administration of justice; 


“(2) Misbehavior of any of its officers in 
their official transactions ; 


““(3) Disobedience or resistance to its law- 
ful writ, process, order, rule, decree, or com- 
mand.” 


The petitioner, a lawyer, sent a question- 
naire to a District of Columbia grand jury. 
The district court found the lawyer guilty 
of contempt and fined him $100. It held 
that the lawyer was one of its officers and 
the sending of the questionnaire constituted 
“misbehavior” in an “official transaction.” 
The court of appeals affirmed the decision, 
and the United States Supreme Court 
granted certiorari in order to determine a 
proper construction of the statute. 


The Supreme Court reversed the decision, 
and held that the lawyer was not an officer 
of the court within the meaning of the 
above federal statute. The Court said that 
no case decided by it placed attorneys in the 
same category as marshalls, bailiffs, court 
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clerks or judges. It declared that “the word 
‘officer’ as it has always been applied to 
lawyers conveys quite a different meaning 
from the word ‘officer’ as applied to people 
serving as ofhcers within the conventional 
meaning of that term.” 


In conclusion, the Court said that it could 
see no reason why the category of “officers” 
subject to summary jurisdiction of a court 
under the above statute should be expanded 
beyond the group of persons who serve 
as conventional court officers and are treated 
as such in the laws. Justice Reed concur- 
red in the judgment solely on the ground 
that the circumstances leading to the enact- 
ment of the statute dictated the Court’s 
“otherwise unique reading of the term 


x,” 


‘officers of the court’. 


Risk Materially Changed, 
Declares Canadian Court 


A recent Canadian case involved an in- 
sured who resided in his garage while his 
house was being constructed. The house 
was insured against the hazard of fire. A 
municipal building inspector issued a stop 
order to cease work on the building, and 
the insured complied with this order, leav- 
ing the premises vacant. He failed to notify 
the insurer of the stop order and of the fact 
that he had stopped work on the building. 
The premises remained unoccupied for 
several months until their final destruction 
by fire. An action was brought under the 
policy. 

The Canadian court dismissed the owner’s 
claim under the policy. The court de- 
clared that the cessation of occupancy, the 
abandonment of further work, and the stop 
order amounted to a change material to the 
risk about which the insurer should have 
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PERSONS AND EVENTS. 


The eighty-seventh annual meeting of 
the National Association of Insurance 
Commissioners will be held May 28- 
June 1 at the Jefferson Hotel, St. Louis, 
Missouri. 

The forty-seventh annual meeting of 
the Life Insurers Conference is scheduled 
to be held May 24-26 at The Greenbrier, 
White Sulphur Springs, West Virginia. 


The Casualty Actuarial Society an- 
nounced that it will hold its spring meet- 
ing on May 24-25 at the Curtis Hotel in 
Lenox, Massachusetts. 


The South-Eastern Underwriters As- 
sociation’s annual membership meeting 
will be held June 11-13 at The Home- 
stead, Hot Springs, Virginia. 


The second workshop meeting of the 
National Association of Independent In- 
surers will be held April 25-26 at the 
Roosevelt Hotel, New Orleans, Louisiana. 


The Conference of Mutual Casualty 
Companies will hold a claim conference 








been advised.—Danielson v. Union Marine & 
General Insurance Company Limited. CCH 
CANADIAN INSURANCE LAW Reports { 1-216. 
Supreme Court. February 9, 1956. 


National Council of NALU 
Reports on Variable Annuities 


Legislative safeguards and administrative 
controls should be set up immediately by 
each state to be invoked in the event vari- 
able annuity contracts are legalized. This 
was the recommendation contained in a 
recent report of the National Council of the 
National Association of Life Underwriters. 
The national council referred the report to 
NALU’s Board of Trustees with a recom- 
mendation that that body make it the official 
position of NALU. 

Following the original submission of the 
report last August, when NALU took no 
action, the same recommendations were 
adopted in substance by the National 
Association of Insurance Commissioners in 
their December meeting in New York City. 

The report states in part as follows: 

“We, as life underwriters, because of our 
close association with the ultimate bene- 
ficiaries of any plan to be substituted for 
guaranteed annuities, have a stake in the 
method used whether it be by a life in- 


The Coverage 


May 3-4 at the 
Chicago, Illinois. 


Conrad Hilton Hotel, 
Among the topics dis- 
cussed will be “The Heart and Trauma” 
and “Uninsured Motorist Coverage.” 

The Insurance Conference of the Amer- 
ican Management Association will be 
held May 9-11 at the Hotel Roosevelt, 
New York. Speakers will evaluate the 
application of the catastrophe approach 
to comprehensive health insurance, fire 
coverage and atomic risks. Also dis- 
cussed will be risk analysis, risk abate- 
ment and risk insurance. 

Walter W. Foley has been promoted 
to assistant secretary of the National 
Council on Compensation Insurance. 

The appointment of George J. Gross 
as counsel to the New York State De- 
partment of Insurance was announced 
by New York Superintendent of Insur- 
ance Leffert Holz. 


Frank R. Zaletel has been named ad- | 
ministrative assistant to Wisconsin Com- 
missioner of Insurance Paul J. Rogan. 





surance company or any other company. 
We, therefore, desire to strongly urge that 
the following safeguards be incorporated 
in any proposed legislation to permit the 
writing of variable annuities: 

“(a) Particular care should be required 
in the wording of any such contract to 
avoid any misunderstanding whatsoever of 
its contents. 


“(b) A balance should be required between 
the variable contracts proposed and the solu- 
tions now offered through guaranteed plans, 
in order to give adequate opportunity for actu- 
arial principles to function. 


“(c) Control should be exercised by the 
same state departments that have traditionally 
regulated contracts involving life contingencies. 

“(d) Minimum requirements should be es- 
tablished for the essential elements of valua- 
tion, mortality, expenses and like controls. 


“(e) Provisions to prohibit any illustra- 
tion or projection of future results even if 
they are based on present experience. II- 
lustrations should be limited to the annual 
evaluations of the past only. 


“Finally, it is the hope of this committee 
that a degree of uniformity in the insurance 
laws may be obtained among the states, if 
a plan for the issuance of variable annuities 
is adopted.” 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Court Allows Recovery 
for Prenatal Injuries 


A wrongful death action may be brought 
on behalf of a child who suffered prenatal 
injuries while viable and who lived five 
days after a premature birth. Connecti- 
cut Superior Court. 


A representative of a deceased child 
brought a wrongful death action against a 
department store for injuries sustained by 
the child prior to birth. These injuries were 
alleged to have been sustained by the child en 
ventre sa mere, and to have caused the 
child’s premature birth, ante-mortem pain 
and suffering during the five days in which 
she lived after birth, and her death. It was 
contended that the injuries were caused by 
the fall of the child’s mother while she was 
using an escalator in the department store. 
The fall was alleged to have been the result 
of the store’s negligence. The store de- 
murred on the ground that no action may 
be brought by or on behalf of an infant in- 
jured prior to birth and born alive. 


The demurrer of the department store 
was overruled. The court said that while 
a slight majority of the jurisdictions still deny 
a recovery under the above facts, the trend of 
modern authority is definitely in favor of al- 
lowing such an action. (The court noted that 
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the arguments pro and con on allowing the 
action are assembled in 10 A, L. R. (2d) 
1059, 27 A. L. R. (2d) 1256, and Tursi v. 
New England Windsor Company, 19 Conn. 
Sup. 242.) It declared that inasmuch as there 
was no decision on the question by the Con- 
necticut Supreme Court of Errors, it was 
not bound by any precedent. The state’s 
wrongful death statute gives a cause of action 
where death results from injuries for which 
the decedent would have had a cause of action 
had she survived. Inasmuch as the child would 
have had a right of action had she survived, 
her personal representative succeeded to this 
right—Prates et al. v. Sears, Roebuck & Com- 
pany. Connecticut Superior Court. November 
29, 1955. 5 NecLiceENcE Cases (2d) 561. 


Lease’s Exculpatory Clause 
Relieves Lessee of Liability 


The provisions of a lease constituted an 
exculpatory clause which exempted the 
lessee from liability for any loss caused 
by fire. Thus, the lessee was relieved of 
liability for a fire allegedly caused by its 
negligence. Illinois. 


The defendant was the lessee of a large 
industrial building with machinery and equip- 
ment. The building was destroyed by fire. 
The lessor and an insurance company, as 
subrogee under the lessor’s insurance policy, 
brought an action against the lessee to re- 
cover damages for the loss incurred from 
the fire. The complaint alleged that the fire 
was caused by the lessee’s violation of city 
ordinances regulating the construction of 
partitions in the building and the installa- 
tion of a gas water heater, and by other 
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acts of negligence. The jury found that the 
fire was caused by the negligence of the 
lessee, and judgment was entered for 
the lessor and the insurer. The lessée appealed, 
contending that the provisions of the lease 
constituted an exculpatory clause which ex- 
empted the lessee from liability for a fire 
allegedly caused by its negligence. 


The state supreme court reversed the 
judgment, and remanded the case with di- 
rections to dismiss the lessor’s suit. The 
court noted that the lease did not contain 
an express provision that the lessee be free 
from liability for fires resulting from its 
own negligence, but in construing the lease 
as a whole the court concluded that the 
lessee was not to be liable for loss by fire 
regardless of the cause of the fire. It stated 
that the parties intended that the lessor 
should look solely to insurance as compen- 
sation for damage caused by any kind of fire. 


The court added that provisions which 
relieve the lessee from responsibility for 
its own negligence with respect to fires have 
been held to be valid contracts between 
private individuals (with reference to pri- 
vate interests) and not against public policy. 
The fact that one of the grounds of negli- 
gence charged was the lessee’s failure to 
comply with building ordinances was held 
not to be of controlling significance.— 
Cerny-Pickas & Company v. C. R. John Com- 
pany. Illinois Supreme Court. November 23, 
1955. 5 Necticence Cases (2d) 460. 


‘Rescue Doctrine’’ Inapplicable 
in Wrongful Death Action 


Where the deceased was killed because of 
the defective condition of a roof which 
he knew was very dangerous, his adminis- 
tratrix had no cause of action for wrong- 
ful death. The “rescue doctrine” was held 
to be inapplicable. Florida. 


A county port authority engaged a roofing 
company (upon a cost-plus contract) to 
repair the roof of a hanger at an airport. 
The dangerous condition of the roof was 
pointed out to a roof mechanic, who in- 
structed his crew as to the dangerous con- 
dition, and ordered them to go on the roof 
and begin repairs. Soon after the work be- 
gan, the deceased, vice president of the roof- 
ing company and an experienced engineer, 
climbed a ladder to where the crew was 
working. The roof mechanic was working 


Negligence 


nearby, and told him of the dangerous con- 
dition of the roof and warned him to walk 
pointed out to 
had been 
given knowledge of the dangerous condi- 
tion of the 


upon a rafter which 


him. 


was 
Previously the deceased 


roof. He took a few steps on 
the rafter and then accidentally missed it, 
and fell through to the floor below where 
he was killed. His widow brought an action 
to recover damages for his death on the 
ground that the deceased met death in an 
attempt to rescue his men who were placed 
in a position of great danger and peril due 
to the negligence of the defendants (the 
port authority and the occupier of the 
hangar). The lower court granted motions 
for a directed verdict in favor of both de- 
fendants, and the widow brought an appeal. 


The judgment for the defendants was 
affirmed by the state supreme court. The 
court noted that the “rescue doctrine” is 
applicable “in a personal injury action to 
offset contributory negligence provided the 
attempted rescue is not recklessly or rashly 
done or the defendant was not guilty of 
negligence to the person rescued nor did 
such person contribute to his peril by plac- 
ing himself in a position of danger not 
necessary to effect the rescue.” (See Lolli v. 
Market Street Railway Company, 43 Cal. App. 
(2d) 166, 110 Pac. (2d) 436.) The court 
declared that the doctrine could not be in- 
voked in the instant case because the de- 
ceased was aware of the dangerous condition 
for two hours before work was commenced 
on the roof, but did not warn his men of 
its dangerous condition. Also, the court 
added, there was no showing of tortious acts 
of the defendants contributing to the rescue, 
or of the defendants’ being guilty of negli- 
gent conduct toward the deceased at any 
time.—Kose v. Peters et al. Florida Supreme 
Court. September 14, 1955. 5 NEGLIGENCE 
Cases (2d) 369. 


Short Short: First Circuit 


The Federal Tort Claims Act was construed 
as not permitting a recovery against the gov- 
ernment in an amount greater than the statu- 
tory maximum contained in the death act of 
a state where an accident occurred. It was 
held that the general scheme of the act is 
to refer questions of the United States’ lia- 
bility to local law.—U. S. v. Massachusetts 
Bonding & Insurance Company et al. United 
States Court of Appeals for the First Cireuit. 
October 31, 1955. 5 Neeiicence Cases (2d) 
437. 
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LIFE 


Summaries 


of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Good Health Requirement 


Where the insured split a $10,000 policy 
into two $5,000 policies and no new appli- 
cation was made, the good health require- 
ment contained in the application applied 
when the $10,000 policy was delivered 
and not when the two $5,000 policies 
were delivered. Fifth Circuit. 


The insured applied for a 15-year 
policy from the defendant insurer on Feb- 
ruary 5, 1953, and examined by the 
insurer’s doctor on February 10. The policy 
was delivered to him on February 23, and 
the first premium was paid. Subsequently 
the insurer’s agent suggested that it might 
be wise for the insured to split the insur- 
ance into two $5,000 policies ‘with staggered 
premium-due . dates. By mutual consent, 
the $10,000 policy was turned over to the 
agent solely for effecting the change. The 
insurer issued the two $5,000 policies, one 
effective February 20 and the other March 
20. The policies were mailed to the insured, 
and were received by him on or around 
April 1. The $10,000 policy was retained 
by the insurer, which wrote on the policy’s 
face: “3-24-53 Cancelled & Reissued under 
Pol. Nos. 56538-9 for 5 M ea. on same 
plan.” The two $5,000 policies were in- 
scribed with a notation that the $10,000 
policy had been reissued in the form of 
two $5,000 policies. Photostatic copies of 
the February 5 application were attached 
to the two $5,000 policies, and no new ap- 
plication was executed. 


term 


was 


The insured died February 12, 1954, of 
cancer of the esophagus. The trouble was 
first manifested on April 1, 1953, when the 
insured consulted a physician because of 
the difficulty he was having in swallowing. 
The insurer denied liability under its poli- 
cies, contending that the insured was not 
in good health (as required in the applica- 
tion) on either February 23 or April 1, the 
dates when the policies were delivered. It 
further contended that even if the insured 
was in good health on February 23, its 
liability rests upon the date that the two 
$5,000 policies were delivered, namely, April 1. 
The plaintiff, beneficiary under the policies, 


brought an action to recover the amount of 
the policies. Medical testimony failed to 
establish whether the malignancy existed 
on February 23. The jury found that the 
insured was in good health on February 23, 
but not on April 1. Judgment was awarded 
to the beneficiary, and the insurer appealed. 


The court of appeals affirmed the judg- 
ment for the beneficiary. It stated that the 
uncertainty of the medical experts as to 
when the growth involved became malig- 
nant and other circumstances of the case 
were ample to support the jury’s findings. 
The insurer’s contention that the good health 
requirement applied on April 1 was rejected 
since the requirement was found in the 
application which formed a part of the 
$10,000 policy delivered on February 23.— 
American Home Life Insurance Company v. 
Zuniga. United States Court of Appeals 
for the Fifth Circuit. December 30, 1955. 
2 Lire Cases (2d) 715. 


Withdrawal Privileges Doubled 
by Double Indemnity Clauses 


Where the insured’s children were named 
as beneficiaries of two policies for the 
purpose of protecting them during their 
minority and assuring their education, 
the policies’ double indemnity clauses 
doubled the children’s withdrawal privi- 
leges on the policies. New York. 


The insured purchased two insurance 
policies, naming his children as beneficiaries, 
with the intention of protecting his children 
during the first 20 years of their lives and 
of assuring them a college education. Both 
policies contained a double indemnity clause 
which became effective by reason of the in- 
sured’s accidental death. The children 
brought a declaratory judgment action to 
determine whether the amounts subject to 
annual withdrawal on the policy were 
doubled by the double indemnity clause. 
The insurer contended that the double 
indemnity clauses had no effect other than 
to increase the principal sum of the policies, 
with the withdrawal privileges remaining 
unchanged. The lower court sustained the 
view of the insurer, and the children 
appealed. 


Held: Judgment for the insurer reversed. 
The court stated that it was the insured’s 
intention to provide for his children during 
their minority, and this would take 20 years 
and not 40. Thus, the court declared that 
the double indemnity clauses increased the 
withdrawal privileges set out by the in- 
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sured, and that the clattses“tlid- not extend 
the privileges over a longer period of time. 
The double indemnity clauses stated that 
the extra amounts were to be used “in 
addition to and together with” and “in the 
same manner as and 

the basic amounts of the 
court said that the 
his children to 


in addition to” 
The 
intended for 
have the benefit of the 
double indemnity clauses immediately after 
his death. “Double indemnity” means twice 
as much and not twice as long, it concluded. 
—tLiner et al. v. Penn Mutual Life Insurance 
Company. New York Supreme Court, Ap- 
pellate Division. October 26, 1955. 2 Lire 
Cases (2d) 670. 


policies. 
insured 


Accident v. Suicide 


The insured was found in the cab of his 
locked truck, dead of a gunshot wound, 
and a revolver was near his body. Inas- 
much as there was no evidence to support 
the plaintiff’s theory that the gun had 
been on the seat ledge behind the insured 
and had been accidentally discharged 
along a bumpy road, the court inferred 
that he committed suicide. Fifth Circuit. 


This was an action by the insured’s bene- 
ficiary to recover under a policy issued by 
the defendant insurer. The insurer de- 
fended on the sole ground that its policy 
expressly excepted death resulting from 
“suicide, while sane or insane.” Georgia 
law governed the action. The evidence 
showed that the insured had spent an eve- 
ning with his parents, and that he had not 
disclosed any signs of brooding, anxiety 
or despondency. In the morning he left 
his parents’ home, and had to take a road 
which led by the house where his estranged 
wife and children were living. (They had 
been separated on a number of occasions and 
had been divorced and remarried.) Shortly 
afterward he was found in the cab of his 
truck, dead of a gunshot wound. The doors 
to the truck were locked from the inside, 
the windows rolled up, and the ventilating 
fins closed and locked. The truck was 
standing on the road, and there was no 
evidence to indicate that it had stopped 
abruptly. 


The insured’s gunshot wound was located 
in the right parietal area, approximately one 
and one-half inches above and to the rear 
of the right ear. The revolver was located 
on the seat next to the insured. There was 
no evidence of powder burns, but the under- 
taker did find a blue spot above the right 
eye which he thought might have been 


Life, Health—Accident 


caused by blood under the skin from an 
internal There were 
letters found in the truck, one addressed 
to his mother and the other to his wife, 
which might be construed as indicating 
that he contemplated suicide. Suicide was 
the finding in the death certificate. 


The court directed a verdict for 
the insurer, holding that the insured com- 
mitted suicide. On appeal the beneficiary 
claimed that it was for the jury to deter- 
mine whether the insured’s death was suicidal. 


force. two notes or 


lower 


It was noted that Georgia recognizes that 
until the fact of suicide is established by 
requisite substantial evidence, a legal pre- 
sumption against suicide is recognized. The 
beneficiary theorized that the gun had been 
on the ledge behind the driver’s seat, and 
had been accidentally discharged as a result 
of bumps on the rough road. 


The judgment for the insurer was affirmed 
by the appellate court. It declared that the 
undisputed facts afford no basis for a con- 
clusion that death was accidental. A Georgia 
court would hold that the defense of suicide 
was established as a matter of law, it said. 
—Boswell v. Gulf Life Insurance Company 
United States Court of Appeals for the 
Fifth Circuit. November 15, 1955. 2 Lire 
Cases (2d) 689. 


Short Shorts from the Courts 


District of Columbia . A policy cover- 
ing illness which “shall wholly and con- 
tinuously disable the Insured for one day 
or more” was held to be an occupational 
policy, and it incumbent upon the 
insured to show only that her disability 
prevented her from continuing in her pres- 
ent position. The insurer’s contention that 
the insured must prove that she was dis- 
abled from pursuing any gainful employ- 
ment was held to be without merit—W orld 
Insurance Company v. Carey. District of 
Columbia Municipal Court of Appeals. No- 
vember 30, 1955. 2 Lire Cases (2d) 655. 


New York .. . An application which 
contained the clause that “the policy shall 
not take effect until the first premium is 
paid and the policy delivered while the 
person to be insured is in good health” was 
construed to mean that the policy would 
not become effective if there was an adverse 
intervening change of the insured’s health 
between the time of the medical examina- 
tion and the issuance of the policy.—Bronx 
Savings Bank v. Weigandt. New York Su- 
preme Court, Appellate Division. Decem- 


ber 13, 1955. 2 Lire Cases (2d) 662. 


was 
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FIRE 


| Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


Insurer's Right to Rebuild 
Applies Only to Entire Structure 


An attached barn, barn basement and 
silo, although valued separately, consti- 
tuted a single structure, and a windstorm 
insurer could not exercise its right to 
rebuild unless it undertook to rebuild the 
structure in its entirety. Wisconsin. 


The insureds’ application for windstorm 
insurance had separate spaces on it for his 
barn, barn basement and silo. The spaces 
were filled out for $11,500 insurance on the 
barn, $500 on its basement and $500 on the 
silo. A windstorm totally destroyed the 
property, and the insureds made proof of 
loss, claiming the insured value of the three 
items. The insurer notified them that the 


policy permitted the replacement of damaged 
property instead of the payment for it, and 
that the insurer had elected to replace the 


barn and basement and to pay the insured 
value of the silo. The insureds, however, 
informed the insurer that this was not 
acceptable, and they commenced an action 
to recover the insured value of the prop- 
erty. It was alleged by the insureds that 
the barn, basement and silo “constituted a 
single instrumentality in that the barn was 
constructed on the barn basement and the 
silo attached to the barn by a chute used 
to carry the feed to the barn which silo 
was a part of the barn.” The court denied 
the insurer’s motion for summary judg- 
ment, and the insurer appealed. 


Held: The order denying the insurer’s 
motion for summary judgment is affirmed. 
The court based its holding on State Bank 
of Chilton v. Citizens Mutual Fire Insurance 
Company, 214 Wis. 6, 252 N. W. 164 (1933), 
which involved facts similar to those in the 
instant case. In the State Bank of Chilton 
case the court said that “while the items 
‘barn’ and ‘silo’ were separately valued, 
they constituted together a single instru- 
mentality on the farm. If the defendant 
wished to exercise its right to rebuild, it 
should have offered to build the structure 
in its entirety. The mere fact that items 
were separately evaluated did not work a 
severance so far as the construction is con- 
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cerned. The defendant not being authorized 
under the terms of the policy at its option 
to rebuild the property in part, its offer as 
made was ineffectual to secure to it the 
option of discharging its obligation by re- 
building. The time within which such elec- 
tion could be made has long since expired. 
The right of the plaintiffs to recover money 
damages is therefore complete.” 


Inasmuch as the state supreme court 
could not differentiate the State Bank of 
Chilton case from the instant one, it held 
that the insurer’s motion for summary 
judgment was properly rejected—Gowan 
et al. v. Homestead Mutual Insurance Com- 
pany. Wisconsin Supreme Court. February 
7, 1956. 8 Free anp Casuatty Cases 879. 


Binder's Provisions 
Establish Insurer's Liability 


Where a drilling rig policy binder pro- 
vided that loss “shall be settled in ac- 
cordance with the standard drilling rig 
policy” and a loss occurred before deliv- 
ery of the insured’s policy, the provisions 
in the standard policy form governed 
the insurer’s liability rather than the 
policy delivered to the insured after the 
loss occurred. Oklahoma. 


The defendant insurer issued a binder 
on a portable oil well drilling rig owned 
by the insured in order to afford immediate 
coverage until the drilling rig policy pur- 
chased could be delivered. Before the 
policy was delivered the drilling rig fell 
over on its side while being loaded on a 
specially built truck trailer. The insured 
notified the insurer of the loss, and upon 
the insurer’s denial of liability the insured 
commenced an action to recover the loss 
under the binder rather than under the 
policy delivered after the accident. 


The binder provided that any loss oc- 
curring under it “shall be settled in accord- 
ance with the standard drilling rig policy 
issued by Rig Insurance Underwriters.” 
The insured alleged that the accident was 
caused by the insured perils of windstorm 
or cratering or the combined effects of 
both. The lower court awarded judgment 
to the insured for the total amount of the 
loss, and the insurer appealed. 


The state supreme court affirmed the 
judgment for the insured. The court held 
that the binder constituted the only insur- 
ance in force at the time of the loss and 
that the rights of the parties were governed 
by this contract. Thus, it ruled that the trial 
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court properly refused to give an instruc- 
tion on “cratering” which differed from the 
definition of that contained in the standard 
policy form referred to in the binder, even 
though the definition contended for by the 
insurer was embodied in the policy actually 
delivered to the insured. It also declared 
that the insurer’s contention that it should 
have been permitted to show that standard 
rig policies customarily contained coinsur- 
ance or contributing insurance provisions, 
which would have limited the insurer’s lia- 
bility, was properly rejected by the lower 
court. If a custom of this kind had been 
proved it would have been inadmissible 
under the parol evidence rule as an attempt 
to change or extend the language of an un- 
ambiguous contract. In support of this 
holding the court referred to Lipman v. 
Niagara Fire Insurance Company, 121 N. Y. 
455, 24 N. E. 699, 8 L. R. A. 719, wherein 
it was said: “. even if a custom of that 
kind had been proved it would have 
been inadmissible to change or extend the 
explicit language of the contract.” 


The court concluded that the evidence 
supported a finding that the loss was sus- 
tained because of an insured peril.—M1d- 
western Insurance Company v. Rapp et al. 
Oklahoma Supreme Court. January 31, 
1956. 8 Fire aNnp Casuatty Cases 880. 


“On Exhibition’’ Exclusion 
Construed by Court 


A coat which was not in condition to be 
offered for sale and was not exposed to 
public view was not “on exhibition” 
within the meaning of an exclusion of an 
“all-risk” floater policy. New York. 


The insured, who was in the fur busi- 
ness, customarily brought furs to resort 
towns for sale. For this purpose he rented 
space in establishments operated by local 
merchants. The evidence in the present 
case showed that he rented space in one of 
two adjoining stores which were connected 
by a door in the dividing wall. Before he 
was finished working on his furs and before 
any sale was begun the rented premises 
were burglarized and a mink coat was 
stolen. Forcible entry was .nade through 
the connecting door to the part of the store 
occupied by the insured. 


An action was brought to recover -the 
loss under an “all-risk” floater policy which, 
with certain exceptions, insured against all 
types of loss while the furs were away from 
the insured’s own business premises. One 


Fire and Casualty 


exclusion provided that in the event of loss 
due to theft while the furs were “on ex- 
hibition in hotels, lobbies and stores” there 
would be no recovery under the policy un- 
less the theft was “due to forcible entry 
into the premises” and there were visible 
marks at the point of entry. The insured’s 
complaint (in two counts) sought recovery 
either on the theory that the coat was on 
exhibition and there was a forcible entry or 
on the theory that the coat was not on ex- 
hibition at the time the was 
tained. The court dismissed the count 
seeking recovery on the basis of forcible 
entry on the ground that the connecting 
door was within the premises and could 
not constitute a point of entry. The jury 
found that the coat was not on exhibition, 
but the lower court dismissed the action on 
the ground that the coat was on exhibition 
as a matter of law. An appeal was taken. 


On appeal it held that the count 
seeking recovery on the ground that there 
had been a forcible entry was properly 
dismissed. The premises involved consisted 
of both stores and, consequently, the con- 
necting door within the premises could not 
constitute a point of entry into them. How- 
ever, the court ruled that the coat was not 
“on exhibition” within the meaning of the 
policy. It noted that an article on exhibi- 
tion is not necessarily being offered for sale, 
but that the trial court construed the word 
“exhibition” as used in the policy to mean 
to expose or display for the purpose of 
sale. Even under the trial court’s inter- 
pretation, it said, the coat was not on ex- 
hibition for, at the time of the loss, the 
coat was not in condition to be offered for 
sale nor was it exposed to public view. The 
court added that the fur sale scheduled on 
the premises had not begun at the time of 
the loss—A. M. Levinson Furs, Inc. v. Cen- 
tennial Insurance Company. New York Su- 
preme Court, Appellate Division. December 
20, 1955. 8 Frre ANp CasuAtty CAses 887. 


loss sus- 


was 


Short Short: New York 


Where there was conjunctive causation 
of the casualty, one element of cause within 
and one element without the policy, the 
issue of the insurer’s obligation to defend 
an action against its insured and pay any 
judgment against it was not a proper one 
to be determined on motion for summary 
judgment.—N. Lekas Corporation v. Travelers 
Insurance Company. New York Supreme 
Court, Appellate Division. December 20, 
1955. 8 Frre ann Casuatty Cases 857. 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Standing in Middle of Street 
Not Negligence Per Se 


The plaintiff, who was struck by a car, 
was not guilty of contributory negligence 
per se when he stood motionless after 
being caught in the middle of the street. 
Michigan. 


An action was brought by the plaintiff 
for injuries sustained when he was struck 
by defendants’ vehicles. The facts were as 
follows: The plaintiff started in the middle 
of a block to cross a street. Before leaving 
the curb he looked to the south and saw 
that the cars in that direction were stopped 
by a red light at the next street crossing. 
He looked toward the north, and noticed 
that there was no traffic in sight. Walking 
at an ordinary pace, he started across the 
street. Upon reaching the center of the 
street, he saw the defendant’s truck ap- 
proaching rapidly from the north and “hug- 
ging” the center line of the street. Plaintiff 
decided it was safest not to continue across 
and decided to step backwards, but on look- 
ing to the south he saw the other defend- 
ant’s automobile traveling next to the center 
line. He decided to stay in the center line 
of the street and hope that the vehicles 
would pull over and avoid hitting him. In- 
stead, the vehicles apparently hugged the 
center line for they collided. It was alleged 
that the truck struck the plaintiff below the 
knees, and that the car hit his left side. The 
lower court awarded judgment to the plain- 
tiff. The defendants appealed, contending 
that the plaintiff was guilty of contributory 
negligence per se in standing in the center 
of the street. 


The state supreme court affirmed the 
judgment for the plaintiff. The court re- 
ferred to White v. Edwards, 222 Mich. 321, 
323, wherein it was stated: “Numerous deci- 
sions of courts of last resort hold, and we 
think they should be followed, that one in- 
jured while momentarily standing in the high- 
way and when not in motion is not per se guilty 
of contributory negligence, and that the offend- 
ing party is not exonerated from all duty 
and from liability by the fact that he is not 
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in motion.” The court in the instant case 
noted that the plaintiff was confronted with 
an emergency, and that he decided on what 
he thought was a place of safety. The 
plaintiff's action, it concluded, did not con- 
stitute contributory negligence per se. At 
best, it was a jury question and, upon being 
properly instructed, the jury found in favor 
of the plaintiff. The court added that there 
was no abuse of discretion by the trial court 
in refusing to charge the jury in regard to 
the traffic code of the city, for the code 
was not introduced in evidence.—Arnold v. 
Goldstein, d.b.a. Sample Furniture & Appliance 
Company et al. Michigan Supreme Court. 
December 1, 1955. 5 AutomosiLte Cases (2d) 
1302. 


Nominal Damages Insufficient 
Where Substantial Loss Shown 


Although a truck owner did not prove the 
amount of his loss (resulting from a col- 
lision with another vehicle) with reason- 
able certainty, the evidence showed that 
he had suffered a substantial loss which 
entitled him to more than nominal dam- 
ages as a matter of law. Utah. 


The defendant truck owner recovered a 
judgment upon a counterclaim against the 
plaintiff for damage to his truck resulting 
from a collision. The lower court, however, 
held that inasmuch as the truck owner had 
not proved the amount of his loss with 
reasonable certainty, he was only entitled 
to nominal damages of $5. An appeal was 
taken. 


The state supreme court noted that wit- 
nesses testified in the lower court that the 
truck was “wrecked” and “damaged,” and 
that “a wheel was bent back underneath, 
the fender was ripped, the bumper was 
broken.” The truck owner testified that 
the front bumper, front fender, front wheel 
and tire, axle, spring, front grill, frame and 
steering rod of his truck were damaged. 
The plaintiff neither offered contradictory 
evidence nor attempted impeachment of this 
evidence. The truck driver further testified 
that his truck was worth $1,200 before the 
accident and $700 after the accident. He 
estimated, as an experienced automobile 
mechanic, that the cost of repairing the 
truck would be $500, and stated that as a re- 
sult of the accident he had given up an in- 
dependent hauling business which netted 
him $40 to $50 per day. He offered neither 
independent opinions as to the values nor 
an itemization as to the cost of repairing 
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the various parts, except to declare that a 
new axle would cost approximately $30 or $40. 


The court said that his credibility probably 
suffered from the improbability of his testi- 
mony that he was unable to obtain the 
money necessary to repair his truck or 
rent another to mitigate damages and continue 
his profitable business. It declared that 
the trial court was justified in not accepting 
his testimony as though uncontra- 
dicted, in regard to his damages for loss 
of use of the vehicle. However, the court 
noted, there was nothing to refute the facts 
of physical damage which the trial court 
determined was due to the plaintiff's negli- 
gence. 


true, 


ruled that al- 
damages to be 


In conclusion, the court 
though the amount of 
awarded was a question of fact, the truck 
owner was entitled to some compensatory 
damages. The judgment was reversed and 
the case remanded for a new trial on the 
issue of damages—HAHill v. Varner 
Utah Supreme Court. November 29, 1955. 
5 AuToMoBILE Cases (2d) 1288. 
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Circumstantial Evidence 
Lacking in Preponderance 


The offering into evidence of a part of a 
steering relay rod, with the end adjust- 
ment plug partially screwed out and the 
cotter pin gone, along with expert 
testimony to interpret this evidence, con- 
stituted circumstantial evidence of the 
manufacturer’s negligence which was 
lacking in preponderance. Fifth Circuit. 


The plaintiff’s decedent was killed in Florida 
when his car crashed into a bridge abut- 
ment. Hundreds of pieces of wreckage were 
scattered over the bridge. Under the bridge 
there was found a part of the car’s steering 
relay rod, with the end adjustment plug 
partially screwed out and the cotter pin 
gone. 


An action was brought against the manu- 
facturer of the car in which it was alleged 
that the steering mechanism of the car 
caused the car to veer off the road and 
crash into the bridge. The physical evidence 
mentioned above and expert testimony to 
interpret this evidence were the basis of 
the plaintiff's action. The lower court di- 
rected a verdict for the manufacturer, and 
the plaintiff appealed. 


Held: Judgment affirmed for the manu- 
facturer. The court said that the circum- 
stantial evidence as to the manufacturer’s 
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negligence was lacking in preponderance, 
and that a verdict was properly directed. It 
stated that Florida law requires that circum- 
stantial evidence in such a case amount “to 
a preponderance of all reasonable inferences 
that can be drawn from the circumstances 
in evidence to the end that the evidence is 
not reasonably susceptible of two equally 
reasonable inferences.” (See Mutual Life 
Insurance Company v. Hamilton, 143 F. (2d) 
726, 732.) The court declared that no one 
could say that it was more likely that the 
met his death as a result of a 
mechanical defect than as a result of human 
failure—Smith v. General Motors Corpora- 
tion. United States Court of Appeals for the 
Fifth Circuit. November 25, 1955. 5 Aurto- 
MOBILE Cases (2d) 1264. 


deceased 


Short Shorts from the Courts 
Michigan . . . An award of $25,000 in 


damages for the loss of plaintiff’s eye was 
found not to be excessive—Williams v 
Grand Trunk Western Railroad Company. 
Michigan Supreme Court. December 1, 1955. 
5 AutomosiLe Cases (2d) 1269. 

Oregon The broken 
glass on the highway was held not to defi- 
nitely establish the point of impact.—Lemons 
et al. v. Holland et al. Oregon Supreme 
Court. August 3, 1955. 5 AuromMosBILe CASES 
(2d) 1189. 


position of 


Pennsylvania ... Where a pedestrian was 
crossing a highway in a diagonal direction 
facing traffic, he contributorily 
negligent as a matter of law for failing to 
look to the rear and anticipating that the 
defendant’s car would approach in the 
wrong lane——Stoops v. Mulhorn et al. Penn- 
sylvania Supreme Court. November 14, 1955. 
5 AutomosILe Cases (2d) 1272. 


Virginia ... Where two opposing vehicles 
collided on a four lane highway as one was 
passing a truck and where the other vehicle 
was thereupon deflected into a third vehicle, 
the jury was warranted in finding that both 
drivers were negligent and that both were 
liable to the driver of the third vehicle.— 
Petcosky v. Bowman et al.; Dodson v. Bow- 
man et al. Virginia Supreme Court of Ap- 
peals. September 14, 1955. 5 AuTOMOBILE 
Cases (2d) 1112. 


Washington ... A church was immune 
from tort liability in the operation of a 
free bus service to its Sunday school.— 
Lyon et al. v. Tumwater Evangelical Free 
Church. Washington Supreme Court. August 
18, 1955. 5 Automopite Cases (2d) 1242. 
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WHAT THE LEGISLATORS ARE DOING 


| 


ment fund was killed by the New York 
Legislature.) If approved by the governor, 
the bill (A. B. 3894) will become effective 
February 1, 1957, except that the provisions 
with respect to registration of vehicles and 
promulgation of regulations by the com- 
missioner of motor vehicles will become 
effective October 1, 1956, and will apply to 
registrations of vehicles for registration 
years beginning on or after January 1, 1957. 


Fire Insurance 

Virginia Provision is made for 
the combining of. other kinds of insurance 
with fire insurance. However, workmen’s 
compensation insurance, motor vehicle in- 
surance and insurance on or with respect 
to operating properties of railroads may 
not be combined with fire insurance. Chap- 
ter 627, Laws 1956, H. B. 538, approved 
March 31, 1956, effective 90 days after 
adjournment. 


Insurance Litigation 


Alabama Authorization is made 
for suits at law by a personal representa- 
tive of a decedent for the recovery of dam- 
ages for injuries to the decedent’s property 
resulting from the same tort which caused 
the decedent’s death. Laws 1956, H. B. 88- 
XXXX, approved and effective February 
15, 1956. 


Georgia . . . A new enactment provides 
for the service of subpoenas, subpoenas 
duces tecum and notices to produce by 
registered mail. Chapter 57, Laws 1956, 
H. B. 48, approved and effective February 
13, 1956. 


Maryland . In all actions to recover 
damages for death or injury to the person 
or property of an infant by or on behalf 
of an infant, the negligence of the parent 
or other custodian of the infant will not be 
imputed to the infant from the fact of such 
parenthood or custodianship. Chapter 78, 
Laws 1956, S. B. 64, approved March 8, 
1956, effective June 1, 1956. 


Virginia Courts are directed to 
take judicial notice of certain tables of 
speed and stopping distances of motor ve- 
hicles, which do not raise a presumption 
in actions in which inquiry thereon is perti- 
nent to the issues. Chapter 600, Laws 1956, 
H. B. 417, approved March 31, 1956, effec- 
tive 90 days after adjournment. 
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Life Insurance 


Maryland . .. Mutual life insurers can- 
not issue any policy or annuity contract 
which provides for the payment of any as- 
sessment in addition to the premium stated 
in the policy. Chapter 29, Laws 1956, S. B. 
25, approved February 23, 1956, effective 
June 1, 1956. 


South Carolina A new law pro- 
hibits the making of misleading or fraudulent 
representations for the purpose of inducing, 
or which may intend to induce, any person 
to convert or terminate in any manner any 
life or disability policy. Act 898, Acts 1956, 
H. B. 1817, approved and effective March 
27, 1956. 


Motor Vehicle Insurance 


Massachusetts . A notice of cancel- 
lation of compulsory liability insurance 
policies must specify in detail the reason 
or reasons for such cancellation. Chapter 
191, Laws 1956, H. B. 174, approved March 
13, 1956, effective 90 days after approval. 


Taxation 


Georgia Provision is made for 
the partial abatement of the gross premium 
tax levied against insurers doing business 
in Georgia. Chapter 261, Laws 1956, H. B. 
266, approved February 28, 1956, effective 
January 1, 1956, and applicable to premium 
taxes due and payable thereafter on pre- 
miums collected subsequent to July 1, 1955. 


Mississippi The annual license or 
privilege tax on premium receipts received 
from and on annuity policies and contracts 
written in, or covering risks located in, 
Mississippi is reduced to 2 per cent for 
foreign insurers and 1 per cent for domestic 
insurers. Laws 1956, H. B. 680, approved 
March 31, 1956, effective July 1, 1956. 


Another enactment imposes a license and 
privilege tax upon insurers based upon the 
amount of premium receipts. Foreign in- 
surers must pay an additional annual license 
or privilege tax of 3 per cent of the gross 
amount of premiums receipts received from 
policies covering risks located in the state. 
Domestic insurers are only required to pay 
one half of the amount levied upon foreign 
insurers. Laws 1956, S. B. 1544, approved 
March 22, 1956, effective July 1, 1956. 
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WALLACE P. MORS, professor of finance at 
Babson Institute of Business Administration, will 
present his interesting observations on the 
controversial subject of ‘‘Consumer Installment 
Credit Insurance.’’ The article covers the entire 
field of consumer credit, with special attention 
given to banks and sales finance companies. 
Credit life insurance and credit disability in- 
surance are discussed separately. In regard 
to the latter, Professor Mors notes that ‘‘our 
analysis indicates that in a practical sense 
credit disability insurance covers an uninsur- 
able risk—at least within the credit range of 
most consumer-borrowers.”’ 


““MEDICAL MALPRACTICE—A Changing Pic- 
ture" will be discussed by R. Crawford Morris, 
Cleveland attorney. The author analyzes recent 
developments in this field from a defense 
standpoint. He declares that ‘‘throughout the 
United States and England medical malprac- 
tice lawsuits are alarmingly on the increase.” 
The hope is expressed that the courts will 
adhere to the rule requiring proof of negli- 
gence by expert testimony in malpractice 
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